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his past session, the Connecticut General
Assembly has adopted legislation to provide
clarity and predictability to business owners
and investors regarding when their personal
assets could be at risk because of the unpaid debts
of a business entity in which they hold an interest. In
enacting Public Act 19-181, the legislature has limited
the situations in which the doctrine of piercing of the
corporate veil can be used to hold a shareholder,
member, or partner liable for a judgment against @
corporation, LLC, partnership, or other business entity.
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It is generally understood that a busi-
ness entity is legally distinct from its
shareholders, members, or partners and
that these individuals are not personally
liable for the acts and obligations of the
business entity.! However, courts have
long recognized an ability to disregard
the fiction of a separate legal entity to
pierce the shield of immunity afforded
by the business entity structure in a sit-
uation in which the business entity has
been so controlled and dominated that
justice requires liability to be imposed
on the real actor.?

Abandoning the Identity Test

Connecticut courts have long grap-
pled with when this equitable remedy
of veil piercing is warranted, creating
a patchwork of sometimes inconsistent
decisions. The courts have created and
applied two tests. The first, called the
“instrumentality rule,” requires proof
of three elements: (1) control, not mere
majority or complete stock control,
but complete domination—not only
of finances but of policy and business
practice in respect to the transaction at-
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tacked—so that the corporate entity as to
this transaction had at the time no sepa-
rate mind, will, or existence of its own;
(2) that such control must have been
used by the defendant to commit fraud
or wrong, to perpetrate the violation of
a statutory or other positive legal duty,
or a dishonest or unjust act in contraven-
tion of the plaintiff’s legal rights; and (3)
that the aforesaid control and breach of
duty must proximately cause the injury
or unjust loss complained of.?

The second test, called the “identity rule,”
has generally been stated as follows: “If
plaintiff can show that there was such a
unity of interest and ownership that the
independence of the corporations had in
effect ceased or had never begun, an ad-
herence to the fiction of separate identi-
ty would serve only to defeat justice and
equity by permitting the economic entity
to escape liability arising out of an oper-
ation conducted by one corporation for
the benefit of the whole enterprise.”*

The identity test, in particular, has prov-
en vague and thus difficult to apply. It is
sometimes subsumed into or confused
with the instrumentality test. It also is
not clear if “causation” is an element of
the identity test” meaning a business
owner could potentially be held liable
for the debts of the business entity, even
if the fact that she and the business had a
“unity of interest” was not the reason the
debt could not be paid by the business.

Under the new law, this confusion should
be resolved as the identity test has been
abdicated by the legislature. Under the
Act, the instrumentality test is the only
means by which a court could pierce a
business entity’s veil. And, the Act clari-
fies and codifies the instrumentality test
factors. Of particular note, the Act makes
clear that the failure of a business enti-
ty to observe corporate formalities, such
as filing annual reports, is not a ground
upon which veil piercing can be based.

No Reverse Veil Piercing

The Act also specifically overrules the
doctrine of “reverse veil piercing,”
which was called into question by a 2012
Supreme Court decision.® Reverse veil
piercing had been used to hold a busi-

ness liable for the debts of one of its in-
terest holders.” The doctrine of reverse
piercing is problematic in that when cor-
porate assets are attached directly for the
benefit of the creditors of an individual,
it prejudices rightful creditors of the cor-
poration, who relied on the entity’s sepa-
rate corporate existence when extending
credit.® Also, if a business entity has oth-
er non-culpable shareholders, they too
will be prejudiced if the entity’s assets
can be attached directly.’

Public Act 19-181 originated with the
General Assembly’s Judiciary Commit-
tee, which has worked in a bi-partisan
manner over the past few years to up-
date Connecticut’s business incorpora-
tion statutes, including the Limited Li-
ability Company Act and the Business
Corporations Act. Members of the Busi-
ness Law Section of the CBA provided
valuable input on drafting the final lan-
guage of the Act.

The veil piercing bill passed both the
House and Senate unanimously. It was
signed by Governor Lamont on July 9,
2019, and became effective from that
date and is applicable to any civil action
filed on or after the effective date.
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