
T
he situation: Your longtime client,
after a recent growth in her com-
pany, decides that it is time to
protect her business from
employees whom she fears might

strike out on their own and take clients
with them. She advises you that all of her
employees are “at-will” and that none
have signed an agreement not to compete
with her company. She decides to have
her existing employees sign a reasonable
noncompetition agreement and comes to
you for advice. 

The question that immediately springs
to mind is whether the agreement will
have any effect at all in Connecticut.
Specifically, you are concerned about
what consideration, if any, must be offered
to an existing at-will employee to support
a noncompetition agreement after
employment has already commenced. Is
an exchange of promises enough? Must
something of value be offered to the
employee? Must your client threaten to
terminate the employment relationship if
the restrictive covenant is not signed?

Your review of recent Connecticut
case law seems to indicate that a noncom-
pete agreement lacks sufficient consider-
ation to be binding, unless it is accompa-
nied by something more than the promise
of continued employment. You discover

that the appellate and supreme courts
have not visited the issue in many decades
and that several superior courts have
recently declared that “it is well settled
law in Connecticut that continued
employment is not consideration for a
covenant not to compete entered into after
the beginning of the employment.”1

However, a more in-depth analysis
demonstrates that the law concerning mid-
stream noncompetition agreements is any-
thing but “well-settled.” In fact, on at least
two occasions, the Connecticut Supreme
Court expressly stated that continued
employment is sufficient consideration for
a covenant not to compete entered into
after the beginning of the employment.
Yet, many superior courts continue to hold
that, in such situations, continued employ-
ment is insufficient consideration to cre-
ate a binding agreement. 

You are now at a loss on how to advise
your client in light of the existing Con-
necticut Supreme Court precedent, which
seems contradictory to the more recent
superior court holdings. Clearly, the execu-
tion of a so-called “midstream” noncom-
pete agreement opens your client up to
scrutiny as to whether the employee’s con-
tinued employment is, in and of itself, suf-
ficient consideration to support the agree-
ment. What should you advise your client?

This article will explore the history of
midstream noncompete agreements in
Connecticut and will analyze the state of
our law today. It will focus on the Con-
necticut law of midstream noncompete
agreements where nothing (other than con-
tinued employment) is given to an at-will
employee in exchange for the covenant.
The author’s conclusion is that, under cur-
rent Connecticut precedent, a midstream
noncompete accompanied by the
employer’s threat of termination of
employment should be deemed supported
by sufficient consideration—namely, the
exchange of a promise to continue employ-
ment for a restrictive covenant after that
employment ceases. Keep in mind, how-
ever, that due to the split in authority, your
client may have to litigate the considera-
tion issue to the supreme court to prove
that this argument is correct.

Early Covenant Not 
to Compete Cases 
in Connecticut

To understand noncompete jurispru-
dence in Connecticut, we must first look to
the law associated with noncompetition
agreements outside the employment arena,
beginning with the 1879 decision in Frank
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F. Cook v. Lucius M. Johnson.2 Although
Cook v. Johnson did not involve a mid-
stream noncompete, it is one of the earliest
and clearest expositions of the law of non-
competition covenants in Connecticut. The
case dealt with the sale of a dentist office
pursuant to a written contract that con-
tained a ten-mile geographic restriction
and no duration limit for the covenant.

In holding the agreement enforceable,
the court stated a three-part test for the
validity of a noncompetition covenant—a
test that remains virtually unchanged today:

1st. It must be partial, or restricted in
its operation in respect either to time
or place. 2d. It must be on some good
consideration. 3d. It must be reason-
able, that is, it should afford only a fair
protection to the interests of the party
in whose favor it is made, and must
not be so large in its operation as to
interfere with the interests of the pub-
lic. Id. 

Regarding the restrictive covenant, Mr.
Johnson apparently “concede(d) that he
has paid no attention to it whatever, except
to keep the money paid under it.” Id. The
supreme court believed that it was
immoral for the defendant to make a
promise not to compete, sell the plaintiff
his dentist practice, and then ignore the
covenant completely. The court held the
contract to be valid, notwithstanding the
fact that the time limitation was “perpet-
ual” and “a radius of ten miles of said
Litchfield” was difficult for the parties to
measure.3 The court seemed to put great
stock in the exchange of promises and did
not want to undo the deal because of some
vagueness in the terms.

This notion that the mere exchange of
promises is sufficient consideration for
an otherwise valid noncompete is an
important concept that is carried forward
by the next case that bears on the subject
of this article: Samuel Stores, Inc. v.
Abrams.4 In Samuel Stores, the supreme
court did not address the consideration
aspect of a restrictive covenant, but it did
address the public policy considerations
involved in a noncompete between an
employer and an employee. In Samuel
Stores, a clothing store chain hired the
defendant as a branch manager for one of
its stores. The defendant signed an

employment contract before he com-
menced work which contained a five-year
noncompete. After two months of
employment, the defendant quit and,
shortly thereafter, opened a competing
clothing store. The plaintiff sued to enjoin
the competition.

The supreme court noted that the issue
was one involving public policy. “The
public policy to be applied is the public
policy of the present time. The changing
conditions of life modify from time to
time the reasons for determining whether
the public interest requires that a restric-
tive stipulation shall be deemed void as
against public policy.” Id. at 252. It then
held that the restrictions contained in the
contract were overbroad and unenforce-
able.5 Thus, the natural question that arises
is: does “public policy” support a holding
that continued employment alone is suffi-
cient consideration for a midstream non-
compete? The court addressed that issue
some twenty-five years later in Roessler v.
Burwell.6

Connecticut’s First 
Midstream Noncompete
Case: Roessler v. Burwell

Roessler v. Burwell is the cornerstone
of employer-employee noncompete law in
Connecticut. Roessler manufactured deli-
catessen products and sold them to retail
stores in New Haven County. In 1926, he
hired Burwell as a salesman, without a
written employment contract. Three years
later, the parties entered into a written
employment contract which provided that
Roessler agreed to employ Burwell as a
salaried salesman “indefinitely.”7 In
exchange for that indefinite employment,
Burwell was enjoined from calling upon or
soliciting delicatessen business from “any
of the customers of the employer in the
locality specified, whom he had called
upon during his term of service with the
employer.” Id. at 126–127. For the next
four years, with the Great Depression in
full swing, Roessler reduced Burwell’s
salary until Burwell voluntarily quit in
1934 and began competing with Roessler
on his own behalf.

Roessler then sued Burwell to enjoin
him from competing. In enforcing the

restrictive covenant against Burwell, the
supreme court stated:

The underlying purpose of the defen-
dant in entering into the agreement
was to continue thereafter in the
employment of the plaintiff at a mutu-
ally agreeable salary; the benefit
offered him was such a continuance,
in return for which the plaintiff was to
receive his services and the benefit of
the restrictive covenant in the agree-
ment. The defendant received the ben-
efit he sought in that he was continued
in the employment more than four
years after the agreement was made,
until he voluntarily left it. Id. at 127.

The court then cited to a New York
case, Willetts v. Sun Mutual Ins. Co.,8 and
found that “though there be not mutual
promises, yet if, before he calls for the ful-
fillment of the promise, the promisee do
perform that, in consideration of his doing
which the promise is made, there is a con-
sideration for the agreement, and it can be
enforced.” Id. (citations omitted). The
court went on to hold that “the plaintiff,
having paid the defendant a weekly salary
satisfactory to him, from the time when
the agreement was made, and having con-
tinued the defendant in his employment
until he voluntarily left, has given to the
defendant the benefit for which he bar-
gained.” Id. 

Thus, the supreme court in Roessler
clearly held that the mutual promises of
the employer (to continue to employ the
employee) and the employee (to agree to
be bound by a covenant not to compete
post-employment) were adequate consid-
eration for the post-employment restric-
tive covenant.

Roessler Is Followed 
for Half a Century

The supreme court again found for an
employer against a former employee who
violated a midstream noncompetition
agreement in May v. Young.9 In May, the
defendant was employed in 1929 and did
not sign the restrictive agreement until
1935. That agreement provided that in
exchange for indefinite employment and
seven days written notice before termina-
tion, the defendant “would not, ‘while this
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contract remains in effect or at any time
within two years thereafter, * * * enter
into the employ of any client of the [plain-
tiff]’” Id. at 3–4. The plaintiff terminated
the defendant’s employment one year
later. Thereafter, the defendant went to
work for one of the plaintiff ’s clients in
contravention of the restrictive covenant.

In ruling in favor of the plaintiff, the
supreme court first cited the three-part test
it enunciated in Cook v. Johnson, then said:

When the character of the business and
the nature of the employment are such
that the employer requires protection
for his established business against
competitive activities by one who has
become familiar with it through
employment therein, restrictions are
valid when they appear to be reason-
ably necessary for the fair protection of
the employer’s business or rights...The
employer is entitled to contract for and
to enforce protection against unfair
competition made dangerous by the use
of weapons placed by him in his
employee’s hands during his service
and which may be turned against him,
such as the knowledge of trade secrets
or other confidential information or an
acquaintance with his employer’s cus-
tomers and their requirements...Briggs
Co. v. Mason, 217 Ky. 269, 274, 89
S.W. 295, 52 A.L.R. 1344, 1347. Id. at
7 (emphasis added).

The court did not specifically discuss
the issue of whether continued employ-
ment was sufficient consideration for the
noncompete; however, the supreme court
clearly recognized the validity of the mid-
stream noncompete covenant and
expressly endorsed an employer’s right to
contract with an employee to prevent the
employee from using knowledge and rela-
tionships, entrusted to him or her by the
employer, as a post-employment “weapon”
against the employer.10

The Case Law 
Becomes Muddled 

With all this supreme court precedent
as guidance, how did Connecticut get to
the current state of confusion where more
than a few Connecticut superior courts
have held that a midstream noncompete is

void for want of consideration? To answer
that question, we must pick up the trail in
1966 with the case of Osborne v. The Lock
Steel Chain Co.11

Osborne involved an employee who
sued his former employer for breaching an
agreement to pay him an annual sum for
life in exchange for his agreement to be
available to consult for and not to compete
with the company. Superior courts now
use a portion of Osborne’s dictum, in
which the court stated the general rule that
“past services will not constitute a suffi-
cient consideration for an executory
promise of compensation for those serv-
ices,”12 to void midstream noncompete
agreements. 

The modern reliance on this dictum is
interesting because the Osborne court
upheld the agreement sub judice, finding
that the consideration for the payments to
the plaintiff were his promises to his for-
mer employer. In doing so, the court
explained plainly that “consideration con-
sists of ‘a benefit to the party promising,
or a loss or detriment to the party to whom
the promise is made.’ An exchange of
promises is sufficient consideration to
support a contract.”13 The court therefore
held that an exchange of promises is ade-
quate consideration for an executory con-
tract. Id.

Then, twelve years later, using New
York law, the supreme court decided Dick
v. Dick,14 which did not involve a covenant
not to compete and, in dicta, stated that,
under Connecticut law, “past considera-
tion” will not support a promise.15 Despite
these deficits, Dick v. Dick is nonetheless
cited by several superior court opinions
for the conclusion that continued employ-
ment is not sufficient consideration for a
covenant not to compete entered into after
the commencement of employment.16

The next opportunity the supreme
court had to examine the issue came in
Van Dyck Printing Co. v. DiNicola,17

where it affirmed the superior court’s
award of damages to the employer for its
former employee’s breach of a midstream
noncompete. Van Dyck Printing Co., how-
ever, for three reasons, does not permit the
inference of a hard-and-fast rule relating
to whether continued employment is suffi-
cient consideration for a midstream non-
compete. First, at the time employment

commenced, the parties agreed that they
would eventually execute a written con-
tract that “would include some sort of pro-
tection” for the employer, and that con-
tract was executed four weeks after the
commencement of employment. Second,
the court held that the defendant received
an “enhanced commission rate” during his
twenty-one years of employment, which
“would constitute new consideration for
the covenant not to compete.” Id. at 196.
Third, and most interesting, the superior
court took pains to distinguish National
Safe Northeast, Inc. v. Smith,18 “in which
an employee who had been working for
one year was asked to sign a covenant not
to compete as a condition of continued
employment, a circumstance found to
entail no new consideration for the new
obligation.” Id.

Unfortunately, on appeal, the supreme
court in Van Dyck Printing Co. did not
opine on whether continued employment,
with nothing more, is sufficient consider-
ation for a midstream noncompete. The
court merely stated that “the parties do not
dispute that the trial court applied the
proper legal criteria in determining the
enforceability of a covenant not to com-
pete and in assessing the damages that
flow from its breach.” 231 Conn. at 273. It
therefore affirmed the trial court, without
commenting on this critical issue. 

The Current State 
of the Law

In the past decade, several Connecticut
courts have held that continued employ-
ment is not sufficient consideration for a
covenant not to compete;19 however, sev-
eral have taken the contrary position.20

Only two cases discuss the supreme
court precedent of Roessler v. Burwell—
and one of them does so only, in dicta, in
a footnote. The lone case that actually
relies on the Roessler precedent, Piscitelli
d/b/a Allusions v. Pepe,21 held that an
employment agreement that was signed
seven years after employment commenced
was supported by the defendant’s contin-
ued employment for another seven years.
In so ruling, the court quoted Roessler and
noted that “the benefit offered him was
such a continuance (of employment), in
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return for which the plaintiff was to
receive his services and the benefit of the
restrictive covenant in the agreement.” Id.
Notably, the parties also introduced evi-
dence of training provided to the
employee as evidence of consideration—
but the parties disagreed as to whether the
employer was its source.

In NewInno, Inc. v. Peregrim Develop-
ment, Inc.,22 the court stated that “the
proposition that continued employment is
insufficient consideration for a noncom-
pete or confidentiality agreement is inap-
plicable to at-will employees such as these
defendants. Except as otherwise prohib-
ited by law, at-will employees may be ter-
minated at an employer’s discretion, and
thus, continued employment, even after
the start of the employment relationship,
is sufficient consideration to support a
confidentiality agreement.”

Some recent decisions follow that same
line of reasoning but find additional fac-
tual support of adequate consideration.
For example, in Weseley Software Devel-
opment Corp. v. Burdette,23 the U.S. Dis-
trict Court found that, although the
employer hired the employee in May 1993
and the employee did not sign a covenant
not to compete until January 14, 1995, the
noncompete was still valid. Id. at 141. The
court determined that, had the employee
not signed the agreement, the employer
would have terminated his employment.
Id. The court therefore held that the
restrictive covenant not to compete was
knowingly entered into for adequate con-
sideration, which included the threat of
termination and articulated paid vacation
entitlement and new entitlement to sever-
ance benefits and stock options.24

In Russo Assocs., Inc. v. Cachina,25 the
superior court held that a midstream
covenant not to compete was enforceable
due to the temporal proximity between the
employee’s hiring and his signing of the
employment agreement. Id. The court
determined that because the employee
signed the agreement so soon after his hir-
ing (three months after hire) and because
Cachina knew at the time of his hiring that
he would later be required to execute an
employment agreement, there was consid-
eration for that agreement.26

In deciding Blum, Shapiro & Co. v.
Searles & Houser, LLC,27 the superior

court cited the Cachina decision and held
that continuation of employment is suffi-
cient to support a noncompete. The court
stated that “(w)hen a pre-existing contract
of employment is terminable at will, no
overt consideration is required to support
an otherwise valid covenant not to com-
pete. The law presumes that such a
covenant is supported by the employer’s
implied promise to continue the
employee’s employment... or his forbear-
ance in not discharging the employee then
and there.” 

Clearly then, a split exists in the supe-
rior courts on this issue, and there is risk for
each side in a midstream noncompete case.

Conclusion
Until overruled by the supreme court,

the holding in Roessler v. Burwell would
appear to be good precedent. That case
appears to stand for the rule that when a
preexisting contract of employment is ter-
minable at will, no overt consideration is
required to support an otherwise valid
covenant not to compete. However, that
conclusion is tempered by more recent
superior court holdings stating that “con-
tinued employment is not consideration
for a covenant not to compete entered into
after the beginning of the employment.” 

The question is, why are the superior
courts struggling with the issue? The
answer appears to be that the superior
courts are virtually, but not completely,
ignoring Roessler in a struggle to connect
fundamental principles of the law of con-
sideration (an exchange of promises ver-
sus an exchange of something of value) in
the midstream noncompete context. How-
ever, most of these cases do not analyze
what the proper rule should be; some view
the employment as “past consideration”
and therefore insufficient. Some view the
promise of continued employment as illu-
sory because termination of an at-will
employee can occur anytime after the
exchange of promises is made. Some
courts say something of value must be
given (better benefits, a bonus, a raise,
etc.), but don’t say what or how much. A
few follow Roessler.

In the opinion of this author, Roessler is
still good law. However, to reflect “the
public policy of the present time,”28 courts

should find that when a midstream non-
compete is accompanied by the threat of
termination of employment for refusing to
sign, then the continued employment is an
exchange of a promise for the restrictive
covenant. Absent that threat, the at-will
employee doesn’t receive anything he or
she didn’t already have: continued at-will
employment. Faced with the threat, the
employee has a choice to end the at-will
relationship, not accept the offer, and
thereby not be bound by any contract.29

This rule would recognize the reality of the
situation (that the employee would be out
of a job if he or she didn’t sign) and
reflects the jurisprudence relating to the
consideration founded upon the exchange
of promises: the employer only promises
to continue to employ the at-will worker in
exchange for the employee’s covenant not
to compete.30

That said, Connecticut, unlike many
other jurisdictions across the country,31

may not be able to enjoy finality on this
issue unless the supreme court undertakes
to update its holding in Roessler. Until
that time, there is a risk that a superior
court will not follow Roessler and your
client will be forced to appeal that deci-
sion to the supreme court for the final say
on whether midstream noncompetes are
supported by sufficient consideration
when based solely upon continued
employment. CL

Joshua A. Hawks-Ladds is a member of Pull-
man & Comley LLC, located in the firm’s
Hartford office. He can be reached at jhawks-
ladds@pullcom.com and (860)541-3306.
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Md.App. 561, 567, 464 A.2d 1104, 1107
(1983); Daughtry v. Capital Gas Co., Inc.,
285 Ala. 89, 229 So.2d 480 (1969), rehear-
ing denied Jan. 8, 1970; Tasty Box Lunch
Co. v. Kennedy, 121 So.2d 52
(Fla.App.1960); Thomas v. Coastal Indus-
trial Svcs., Inc., 214 Ga. 832, 108 S.E.2d
328 (1959); Maynard v. Kohls, 203 N.W.2d
209 (Iowa Sup.Ct.1972); Frierson v. Shep-
pard Building Supply Co., 247 Miss. 157,
247 Miss. 157, 154 So.2d 151 (Miss.
1963); Sarco Company of New Jersey v.
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Gulliver, 3 N.J.Misc. 641, 649, 129 A. 399
(Ch. 1925); Bettinger v. North Fort Worth
Ice Co., 278 S.W. 466 (Tex.Civ.App. 1925).

For contrary conclusions see: Kistler v.
O’Brien, 464 Pa. 475, 347 A.2d 311
(1975); Maintenance Specialties, Inc. v.
Gottus, 455 Pa. 327, 314 A.2d 279 (Pa.
1974); Forrest Paschal Machinery Co. v.
Milholen, 27 N.C.App. 678, 220 S.E.2d
190 (1975); Poole v. Incentives Unlimited,
Inc., 338 S.C. 271, 525 S.E.2d 898
(S.C.Ct.App. 1999), aff’d 345 S.C. 378,
548 S.E.2d 207 (S.C. 2001); Citadel
Broad. Co. v. Gratz, 52 Pa. D.&C. 4th 534,
546 (Pa. Com. Pl. Ct. 2001) (midstream
noncompete only valid if employee
received some corresponding benefit or
change in status). For a good but somewhat
dated discussion of this topic on a national
level, see Consideration for Employee
Noncompetition Covenants in Employ-
ments (sic) At Will, 54 Fordham L. Rev.
1123, Yates, Kathryn J. (1986).
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