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MEET GINA: IT’S ABOUT MUCH MORE THAN JUST DNA 

 

Michael J. Soltis and Tal A. Kadar* 
 

The name of the Genetic Information Nondisclosure Act (“GINA”) may lead some 
employers to believe that it is limited to prohibiting employers from discriminating 
against employees because of their DNA.  Since most employers do not collect DNA 
from applicants, employees, or their relatives (and have no desire to do so), they may 
conclude that GINA will not affect them.  But the title reflects the desire for a memorable 
acronym more than it does the substance of the law.  Because GINA prohibits an 
employer from acquiring “genetic information,” which by definition includes family 
medical history, it goes far beyond DNA.  GINA may affect how employers deal with 
such issues as:    

• Internet research of applicants and employees 

• Pre-employment medical exams 

• Fitness for duty exams 

• FMLA administration 

• Reasonable accommodation assessments  

• Risk management and injury prevention programs 

• Return to work programs 

• Wellness programs  

• Recordkeeping  

• Requests for medical information in employment litigation. 

GINA has been in effect since November 2009.  On November 9, 2010, the EEOC 
adopted final regulations to implement the employment-related provisions of GINA 
(found in Title II).  These regulations became effective on January 8, 2011.  In general, 
Title II (1) prohibits the use of genetic information in employment decisions; (2) restricts 
employers from requesting, requiring or purchasing genetic information; and (3) requires 
that genetic information be maintained confidentially and strictly limits its disclosure.  
The text of the Genetic Information Nondisclosure Act may be found at 42 U.S.C. §§ 
2000ff et seq., and the text of the final regulations will be codified at 29 C.F.R. Part 1635, 
also available at: http://www.eeoc.gov/laws/regulations/index.cfm. 

 
GINA’s Definition of “Genetic Information” is the Key to its Prohibitions  

 
The nature and scope of GINA’s prohibitions are tied to the law’s definition of 

“genetic information,” which means information about: 
 

• genetic tests of the individual or his/her family members;  

• the request for, or receipt of, genetic services, or the participation in clinical 
research that includes genetic services by the individual or a family member of 
the individual;  
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• genetic information of a fetus carried by an individual or by a pregnant family 
member and the genetic information of any embryo legally held by the individual 
or family member using an assisted reproductive technology; or 

• family medical history, which is information about the occurrence of a disease or 
disorder  among the individual’s family members. 
   

 The regulations list examples of “genetic tests” and exclude from that definition 
information about race or ethnicity of an employee or his or her family members that is 
not derived from a genetic test.  The regulations also exclude from that definition a test 
for infectious and communicable diseases that may be transmitted through food handling, 
complete blood counts, cholesterol tests, and liver-function tests. 
 

It is the “family medical history” aspect of the definition that is likely to be 
troublesome to employers.  Since a health care provider inquires about family medical 
history almost as a matter of course, whenever an employer seeks or obtains employee 
medical records, GINA issues arise. 

Prohibited Uses of Genetic Information in Employment 

GINA makes it unlawful for an employer to (1) discriminate on the basis of an 
individual’s genetic information in hiring, discharge, or any terms and conditions of 
employment; (2) segregate or limit any individual because of his/her genetic information 
except  as part of  a genetic monitoring program required by law; (3) retaliate against 
anyone for opposing an unlawful act or practice or filing a charge or participating  in any 
investigation, proceeding, or hearing under this title; or (4) requesting, requiring or 
purchasing (i.e., acquiring) genetic information of an individual or his/her family 
member.  

The first three prohibitions are fundamental anti-discrimination principles with which 
most employers are quite familiar, and merely add “genetic information” to the long list 
of protected criteria.  The fourth prohibition is unique. What is the nature and scope of 
the prohibition on requesting genetic information? The GINA regulations explain that 
unlawful requesting includes:  

• searching the internet in a way that is likely to result in obtaining genetic 
information;  

• actively listening to third party conversations or searching an individual’s 
personal effects for the purpose of obtaining genetic information; and 

• asking for information about an individual’s current health status in a way that is 
likely to result in obtaining genetic information. 

Whether the searching, actively listening or asking for information was likely to 
result in obtaining genetic information is likely going to be a fact-specific inquiry. 

Exceptions to the General Prohibition on Acquiring Genetic Information 

The regulations also list a handful of exceptions to the general prohibition on 
acquiring genetic information. These include: 
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• Where an employer “inadvertently” requests or requires genetic information of 
the individual or family member;  

• Where an employer offers health or genetic services, including such services 
offered as part of a voluntary wellness program;  

• Where an employer requests family medical history to comply with the 
certification provisions of family and medical leave laws;  

• Where an employer requests family medical history to comply with a policy that 
permits the use of leave to care for a sick family member, and requires supporting 
documentation to substantiate the need for leave; 

• Where an employer acquires genetic information from documents that are 
commercially and publicly available, but not including certain restricted medical 
and research databases; 

• Where an employer acquires genetic information for use in the genetic monitoring 
of biological effects of toxic substances in the workplace, provided the employer 
meets specific notice requirements;  

• Where an employer conducts DNA analysis for law enforcement purposes as a 
forensic laboratory or for purposes of human remains identification and requests 
or requires genetic information of its employees for these limited purposes;  

• Where an employer requests, requires or purchases information about a 
manifested disease, disorder, or pathological condition of an employee whose 
family member is an employee for the same employer; and  

• Where an employer requests, requires or purchases genetic information or 
information about a manifested disease, disorder, or pathological condition of an 
individual’s family member who is receiving health or genetic services on a 
voluntary basis.  

These exceptions are available to an employer who does not act with the intent of 
obtaining genetic information.  While the parameters of each will need to be more clearly 
drawn, the “inadvertent acquisition” exception is likely to present the greatest challenge 
for employers. 
 
The “Inadvertent Acquisition” Exception 

Acquisition of genetic information in response to a lawful request for medical 
information will not generally be inadvertent unless the employer directs the entity from 
whom it requested such information (in writing, or verbally, where the employer does not 
typically make requests for medical information in writing) not to provide genetic 
information.  In contrast, when an employer lawfully requests medical information and 
receives genetic information in response, such receipt will be deemed inadvertent if an 
employer uses “safe harbor” language such as this: 

The Genetic Information Nondiscrimination Act of 2008 (GINA) prohibits 
employers and other entities covered by GINA Title II from requesting or 
requiring genetic information of an individual or family member of the individual, 
except as specifically allowed by this law. To comply with this law, we are asking 
that you not provide any genetic information when responding to this request for 
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medical information. 'Genetic information' as defined by GINA, includes an 
individual's family medical history, the results of an individual's or family 
member's genetic tests, the fact that an individual or an individual's family 
member sought or received genetic services, and genetic information of a fetus 
carried by an individual or an individual's family member or an embryo lawfully 
held by an individual or family member receiving assistive reproductive services." 

Absent such notice, an employer may still establish “inadvertent acquisition” if its 
request for medical information was not "likely to result in …obtaining-genetic 
information" (e.g., where the response to a narrowly tailored request for information is 
overly broad).  For example, the “inadvertent acquisition” rules apply where an employer 
requests: 

• documentation to support a lawful request for reasonable accommodation under 
Federal, State, or local law; 

• medical information as required, authorized, or permitted by Federal, State, or 
local law,  such as where an employee requests leave under the Family and 
Medical Leave Act (FMLA) to attend to the employee's own serious health 
condition or where an employee complies with the FMLA's employee return to 
work certification requirements; or 

• documentation to support a request for leave not required by law as long as the 
documentation required otherwise complies with the requirements of the ADA 
and other laws limiting an employer’s access to medical information. 
 

The “inadvertent acquisition” exception also applies to several types of common 
workplace interactions. For example, if a manager or supervisor learns genetic 
information about an individual by overhearing a conversation between the individual 
and others, there will likely be no GINA violation so long as the manager or supervisor 
was not “actively listening” for the information.  Similar reasoning provides an exception 
if a supervisor or manager learns genetic information about an individual from the 
individual or third-parties during a casual conversation, including in response to an 
ordinary expression of concern that is the subject of the conversation.  Such casual 
conversation with the individual includes situations when a supervisor receives family 
medical history following a general health inquiry or a question as to whether the 
individual has a manifested condition.  According to the regulations, questions such as 
"how are you?" or "did they catch it early?" asked of an employee who was just 
diagnosed with cancer, or a casual question concerning the general well-being of a parent 
or child, would not violate GINA.  However, employers are prohibited from asking more 
probing questions, such as whether other family members have the condition or whether 
the individual has been tested for the condition, because the employer should know that 
these questions are likely to result in the acquisition of genetic information.   

With respect to casual conversation with third-parties and individuals, the employer 
may be able to invoke the “inadvertent acquisition” exception where the manager or 
supervisor learns genetic information without having solicited or sought the information 
or inadvertently learns genetic information from a social media platform which he or she 
was given permission to access by the creator of the profile at issue.  Examples include 
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cases where a manager or supervisor receives an unsolicited email about the health of an 
employee's family member from a co-worker, or where a supervisor and employee are 
connected on a social networking site and the employee provides family medical history 
on his page. 

Health and Genetic Services, including Voluntary Wellness Programs  

Another exception to the general prohibition against acquiring genetic information, 
including family medical history, is when this information is requested as part of an 
employer’s “health or genetic services, including such services offered as part of a 
voluntary wellness program.”  This exception applies if  (1) the employee provides 
genetic information voluntarily, and provides prior, voluntary written authorization, 
written in understandable language, which describes the  genetic information that will be 
obtained, the general purposes for which it will be used, and the restrictions on its 
disclosure; (2) individually identifiable genetic information is provided only to the 
individual (or family member receiving genetic services) and the licensed health care 
professionals or board certified genetic counselors providing such services, and is not 
accessible to anyone else in the workplace and (3) individually identifiable genetic 
information is not disclosed to the employer except in aggregate terms. 

An employer may not offer a financial inducement for individuals to provide genetic 
information but may offer such inducement for completion of health risk assessments 
(HRA) that includes questions about family medical history or other genetic information.  
However, the employer must make clear that the inducement will be provided regardless 
of whether the participant answers questions regarding genetic information.  For 
example, an employer may offer $150 to those who complete a 100 question HRA, the 
last 20 of which concern family medical history and other genetic information, if the 
instructions make clear that the inducement will still be granted for responding to the first 
80 questions only.  
 

An employer may offer financial inducements to individuals who have voluntarily 
provided genetic information (e.g., family medical history) who are at increased risk of 
acquiring a health condition to participate in disease management or other programs that 
promote healthy lifestyles, and/or to meet particular health goals if these programs are 
also offered to individuals with current health conditions and/or to those whose lifestyle 
choices put them at increased risk of developing a condition.  For example, an employer 
may offer $150 to participate in a wellness program designed to encourage weight loss 
and a healthy lifestyle to employees who voluntarily disclose a family medical history of 
diabetes, heart disease, or high blood pressure on a lawful HRA (even if they do not 
currently have those conditions), if it also offers that incentive to those who have a 
current diagnosis of at least one of these conditions.  The employer may also offer 
additional inducements for achieving certain health outcomes, such lowering blood 
pressure, glucose, and cholesterol levels, or for losing weight, as long as it does so to both 
groups described above.  

Title II does not limit the rights or protections of an individual under the ADA, such 
as the right to a reasonable accommodation, or under HIPAA, as amended by GINA, 
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such as a “reasonable alternative standard or waiver of the applicable standard.”  Also,  
employers who offer wellness programs must still consider whether Title I of GINA, 
which covers group health insurance plans, potentially restricts the use of financial 
incentives to obtain genetic information in wellness programs.   

Confidentiality and Posting Requirements 

Like the ADA, GINA requires employers to keep records containing genetic 
information on separate forms and in separate medical files and to treat them as 
confidential medical records.  Genetic information placed in an employee’s personnel file 
before November 21, 2009 does not need to be removed although the prohibitions against 
disclosing or using genetic information apply to all genetic information regardless of 
when it was obtained. 

Although an employer may disclose genetic information in response to a court order 
or subpoena, the employer must narrowly limit this disclosure to only the genetic 
information expressly authorized by the order.  If the order was secured without the 
knowledge of the individual to whom the information refers, the employer must inform 
the individual of the court order and any genetic information that was disclosed pursuant 
to the order. The regulations do not authorize an employer to disclose such information in 
response to a discovery request.  

Steps Towards Complying with GINA 

There are a few steps employers can take to ensure that they are complying with 
GINA:  

• Educate your human resources team and managers and supervisors about GINA’s 
definitions and prohibitions. 

• Modify your employee handbook by including a general provision that states that 
the company does not discriminate based on genetic information or family 
medical history.  

• Include a provision in your leave policy asking employees not to provide genetic 
information or family medical history, except as needed to support a request for 
leave.   

• Use the safe harbor notice whenever you request medical information from an 
employee’s health care provider.   

• Ensure that healthcare providers on whom the company relies for employee 
medical exams do not take family medical history, and remind them that they 
should not provide you with genetic information or family medical history.  This 
applies to fitness for duty exams, ADA accommodation inquiries, and FMLA 
certifications relating to an employee’s leave. 

• Revise forms used in wellness programs to separate the requests for genetic 
information from requests for other information, and specify that the participant is 
not obligated to provide the genetic information.    

• Maintain medical files that are separate from personnel files. 

• Avoid “probing questions” and eavesdropping.   
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• Do not conduct Internet searches on applicants or employees. 

*Michael J. Soltis is the Managing Partner of the Stamford office of Jackson Lewis LLP, and Tal A. Kadar 
is an Associate in the Stamford office of Jackson Lewis LLP.    

 

WHAT IS EMPLOYEE “DISCIPLINE” FOR THE PURPOSES OF 

CONN. GEN. STAT. § 31-51q? 

 

Zachary D. Schurin, Sullivan, Schoen, Campane & Connon, LLC 

Sooner or later Connecticut’s Supreme Court will have to address a fundamental State 
employment-law question: What is employee “discipline” for the purposes of 
Connecticut General Statute § 31-51q?  The answer, if and when the question is decided, 
could have a major impact on Connecticut’s employment-law landscape. 

Conn. Gen. Stat. § 31-51q, protects employees who exercise their free speech rights 
from employer retaliation.  In pertinent part, the statute provides as follows: 

Any employer…who subjects any employee to discipline or discharge on account 
of the exercise by such employee of rights guaranteed by the first amendment to 
the United States Constitution or section 3, 4 or 14 of article first of the 
Constitution of the state, provided such activity does not substantially or 
materially interfere with the employee's bona fide job performance or the working 
relationship between the employee and the employer, shall be liable to such 
employee for damages caused by such discipline or discharge… 

Id.   

The statute does not define the meaning of the word “discipline.”  In many cases this 
is of little consequence.  A thirty-day suspension following an employee’s report of a 
potential safety violation to OSHA or a demotion following an employee’s after-hours 
posting on a political blog would seem to clearly constitute “discipline” in violation of 
the statute.  These are clear-cut cases. 

But what about when there are negative employment consequences to an employee’s 
exercise of First Amendment rights, but those consequences do not fall within the 
traditional ambit of “discipline” (i.e. demotion, suspension, written warning, etc.)?  
Consider the following hypotheticals: 

1.   A veteran cafeteria worker at a private college puts an “Obama-Biden 2008” 
bumper-sticker on her car in the weeks before the election.  Her supervisor, an 
Obama-birther (i.e., one who challenges Obama’s qualification to be president 
due to the alleged location of his birth), pulls into work one day at the same 
time she does.  He notices the bumper-sticker as he is getting out of his car 
and says to her “you shouldn’t waste your vote on someone who wasn’t even 
born in this country.”  She politely laughs it off.  Later that morning the 



        
  10 
 

supervisor inexplicably reassigns her from her usual cash-register station to 
the grill station, a hot and uncomfortable assignment that is generally regarded 
as the worst job in the entire cafeteria.   

2.   A mid-level manager at a major insurance company has become a major Tea 
Party activist.  He has written countless letters to the editor, is a frequent and 
identifiable caller on talk radio and has repeatedly testified before the General 
Assembly on controversial political matters.  Throughout his tenure with the 
company his performance has been outstanding.  However, since his public 
association with the Tea Party began, upper-level management has become 
increasingly distant.  There is no outward hostility, but it is obvious that he is 
not considered the bright star he once was.   

Every October certain members of the manager’s department are selected to 
go to an annual insurance conference in Las Vegas.  The conference has a 
party atmosphere and is generally considered a well-earned reward for hard 
work throughout the year.  This year the mid-level manager was not selected 
to go the conference.  This is the first time he has been passed over.  His 
record of performance over the past-year is clearly superior to the employees 
who were selected. 

Have these employees been disciplined for the exercise of their First Amendment rights?  
The answer depends on how the word is defined. 

On one hand, both hypothetical employees appear to have been negatively impacted 
as a consequence of the public expression of their views.  In a sense this is clearly 
discipline. A parent disciplines an unruly child by making them do undesirable chores or 
by taking away phone privileges.  The disciplinary action is simply a negative change in 
the status quo.   

On the other hand however, neither hypothetical employee has been officially 
sanctioned as a result of their speech.  This understanding of discipline is more in line 
with traditional labor and employment law notions of the word.  Reassignments and 
denials of discretionary benefits simply do not fit within the regimented structure of 
“progressive discipline” in which each employee misstep is met with an increasingly 
severe and official employer response.  Under the quintessential rubric, a written warning 
follows a verbal warning, a short unpaid suspension follows a written warning and, if the 
offending behavior continues, longer suspensions are imposed until the employee reforms 
his or her behavior or termination is warranted.  The strength of the progressive discipline 
model, at least in theory, is that this incremental disciplinary process gives employees 
notice that their current course is unacceptable and the opportunity to reform accordingly. 

So which form of “discipline” does § 31-51q address?  The statute, in and of itself, is 
not necessarily clear.  Accordingly, this article will attempt to address this question by 
examining the similar, but distinguishable standard for First Amendment retaliation 
claims brought under 42 U.S.C. § 1983 and by reviewing the most important decision on 
the § 31-51q “discipline” question to date, Judge Blue’s decision in Bombalicki v. 
Pastore, 2000 WL 726839 (Conn. Super. May 10, 2000).   
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First Amendment Retaliation Claims Under Section 1983 

Conn. Gen. Stat. § 31-51q has a fraternal (but not identical) federal twin.  42 U.S.C. § 
1983 establishes a federal cause of action for public employees who feel that they have 
been retaliated against for exercising their First Amendment rights.  Since the statute is 
limited to public employees, it does not apply as broadly as § 31-51q.  In contrast to § 31-
51q, First Amendment retaliation claims under § 1983 focus on whether or not the 
employee has suffered an ‘adverse employment action’ in retaliation for his or her 
protected speech rather than whether or not the employee has been the victim of 
retaliatory “discipline or discharge.”        

In a series of cases, the Second Circuit has developed a standard that looks at whether 
the adverse employment action complained of “would deter a similarly situated 
individual of ordinary firmness from exercising his or her constitutional rights.”  Rolon v. 
Ward, 345 Fed. Appx. 608, 610 (2d Cir. Sept. 4, 2009); Dillon v. Morano, 497 F.3d 247, 
255 (2d Cir. 2007).  In an earlier case, Zelnick v. Fashion Institute of Tech., 464 F.3d 217 
(2d Cir. 2006), the Court defined adverse employment actions as follows: 

[A]dverse employment actions include discharge, refusal to hire, refusal to 
promote, demotion, reduction in pay, and reprimand. This list of retaliatory 
conduct is certainly not exhaustive, however, and lesser actions may also be 
considered adverse employment actions. Adverse employment actions may 
include negative evaluation letters, express accusations of lying, assignment of 
lunchroom duty, reduction of class preparation periods, failure to process 
teacher's insurance forms, transfer from library to classroom teaching as an 
alleged demotion, and assignment to classroom on fifth floor which aggravated 
teacher's physical disabilities. 

While our cases thus have recognized a number of employment actions that we 
have characterized as adverse, we are guided by the general rule that whether an 
undesirable employment action qualifies as being ‘adverse’ is a heavily fact-
specific, contextual determination. A plaintiff cannot support such a 
determination unless he can show that an alleged act of retaliation is more than de 
minimis. 

Id. at 226  (Internal quotations and citations omitted). 

Clearly under this approach, the § 1983 First Amendment retaliation standard for 
adverse employment action captures much more than formal employee discipline.  The 
key question is not whether or not the employment action complained of fits within the 
traditional understanding of work-place “discipline”, but rather whether or not the 
employer’s action would “deter a similarly situated individual” from exercising their 
speech rights.  Rolon at 610. 

Importantly (and in contrast to § 31-51q claims), § 1983 claims, because of the text of 
the statute itself, assert that the plaintiff-public employee was deprived of his or her First 
Amendment rights rather than disciplined or discharged in retaliation for the exercise of 
First Amendment rights.   
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The Bombalicki Decision 

To date, there simply have not been any state appellate decisions that directly address 
the meaning of “discipline” under § 31-51q.1  This is somewhat remarkable given the fact 
that the statute has been on the books since 1983 and the issue has presented itself in a 
number of lower court cases.  The lower court decisions that have addressed the § 31-51q 
“discipline” issue have consistently interpreted the term quite narrowly.2   

                                                 
1 While the state appellate courts have yet to address the issue, the Second Circuit recently weighed in on 
the topic.  In Avedisian v. Quinnipiac University, 2010 WL 2838540 (July 21, 2010), the Second Circuit 
upheld a district court denial of a § 31-51q “discipline” claim premised on a university faculty member’s 
denial of tenure.  The Court, relying on the reasoning of Bombalcki, predicted that the Connecticut 
Supreme Court would deny such a claim.  Avedisian at *1-2.   
2 Excluding Bombalicki, there are three notable lower court opinions that address the meaning of discipline 
under § 31-51q: 

 

• In McIntyre v. Fairfield University, 2003 WL 1090690 (Conn. Super. March 3, 2003) an assistant 
professor was denied tenure and promotion to an associate professorship.  She alleged that the 
university’s decision to deny her tenure and promotion was based on the fact that she had 
published works on race and racism and similarly discussed such topics in the classroom.  
Relying on Bombalicki, the Court rejected the premise that “discipline” under § 31-51q could 
support the professor’s allegation that she was unjustly denied a promotion.  Id.  

 

• In Downing v. West Haven Board of Ed., 162 F.Supp.2d 19 (2001), a public school teacher 
brought a § 31-51q claim after she was directed to either cover-up a religious tee-shirt that she 
had worn to school or go home and change.  The tee shirt prominently displayed the words 
“JESUS 2000-J2K”.  When given this choice the plaintiff opted to cover-up her shirt with a lab 
coat and continue her teaching duties for the day.  The Court dismissed her claim as follows:  
“[T]he only ‘discipline’ Downing identified was the defendants’ act of requiring her to either 
cover up her shirt or to go home and change.  There is simply no evidence that Downing was 
given any form of discipline as that concept is understood in the context of employment law.”  Id. 
at 33 (Internal citations omitted).   

 

• In D’Angelo v. McGoldrick, 1995 WL 476843 (Conn. Super. Aug. 3, 1995) two Connecticut 
State Troopers were transferred out of a narcotics task force allegedly in retaliation for their 
complaints to Internal Affairs about alleged misconduct within the task force.  The Court rejected 
the troopers’ claim that the transfers amounted to discipline in violation of § 31-51q.   

 
It is undisputed that the plaintiffs suffered no loss of rank or base pay as a result 
of their transfers. Their only monetary loss that they have claimed is overtime 
pay as a result of their working less overtime in their new assignments. 
However, both plaintiffs readily admitted at trial that overtime was available to 
them in their new assignments but that they chose not to work overtime. Under 
these circumstances, they cannot claim that their transfers constituted discipline. 

 
Furthermore, it is clear from the testimony of numerous state police officers that 
transfers in the Connecticut State Police are a common occurrence. Virtually 
every state police officer who testified had been transferred on numerous 
occasions through their careers. In fact, Master Sergeant Lavin testified that he 
had recently been transferred from the SNTF to a troop position, just as the 
plaintiffs were, and did not consider such transfer to be disciplinary in any way. 
The transfers that are the subject of this action are not the type of action that 
§31-51q was intended to address. 
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The most significant of these lower court decisions, Bombalicki v. Pastore involved a 
New Haven police officer's claim that he was denied a promotion to Lieutenant in 
violation of § 31-51q.  The unpublished opinion, authored by Judge Blue, thoroughly 
examines several aspects of the issue.  After reviewing dictionary definitions of the word 
“discipline,” § 31-51q’s legislative history and analogous Connecticut statutes that use 
the phrase “discipline or discharge,” Judge Blue concluded that “discipline” under § 31-
51q should be interpreted narrowly.  While the case only directly addressed a failure to 
promote claim, the opinion’s general analysis is instructive on the § 31-51q “discipline” 
question as a whole. 

The section of the opinion comparing the text of § 31-51q to earlier state employment 
regulation statutes (found in Title 31 and elsewhere) is particularly persuasive in that it 
highlights language that clearly implies a lower “discipline” threshold for the other 
statutes.   

[T]he first of these earlier statutes, Conn. Gen. Stat. § 2-3a (1983), prohibiting 
employers from discriminating against candidates for or members of the general 
assembly, provides that, “No employer of twenty-five or more persons shall 
discriminate against, discipline or discharge any employee because such 
employee is a candidate.”  Second, Conn. Gen. Stat. § 31-51g(b)(1) (1983), 
prohibiting employers from using polygraph examinations, provides that an 
employer shall not “dismiss or discipline in any manner an employee for failing, 
refusing or declining to submit to or take a polygraph examination.”, Conn. Gen. 
Stat. § 31-51m(b) (1983), popularly known as the “whistle blower” statute, 
provides that, “No employer shall discharge, discipline or otherwise penalize any 
employee because the employee ... reports ... a violation ... to a public body.”  
Each of these statutory texts was available as a possible model when Conn. Gen. 
Stat. § 31-51q was enacted in 1983. In fact, § 31-51m had just been enacted in the 
previous year. See 1982 Conn. Acts No. 82-289. In spite of the availability of 
these role models, the legislature chose to use the unadorned phrase “discipline or 
discharge” without the expansive terminology attached to that phrase in the earlier 
statutes. This history creates a strong inference that the legislature intended § 31-
51q to be at least somewhat more restrictive than the analogous statutes then on 
the books. 

Id.  (emphasis added). 

From this starting point the opinion then goes on to make a similar distinction 
between the statutory text of § 31-51q and the statutory text found in § 31-51q’s federal 
counterparts, namely § 1983 and Title VII of the Civil Rights Act of 1964.   

§ 31-51q was intended by the legislature to give Connecticut employees a state 
analogue to the benefits such employees enjoy under two well-known federal 

                                                                                                                                                 
 

The Connecticut Supreme Court affirmed the decision, but on other grounds.  See D’Angelo v. 
McGoldrick, 239 Conn. 356 (1996). 
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statutes, 42 U.S.C. § 1983 and 42 U.S.C.2000e-2 (popularly known as Title VII). 
It is well established the statutes just cited prohibit certain discriminatory failures 
to promote. See Hishon v. King & Spalding, 467 U.S. 69 (1984) (Title VII); Tao 
v. Freeh, 27 F.3d 635 (D.C.Cir.1994) (§ 1983). Those statutes are worded with an 
unmistakably broader brush than that used to draft § 31-51q. Thus, § 1983 
prohibits the “deprivation of any rights, privileges, or immunities secured by the 
Constitution and laws.” Title VII makes it an unlawful employment practice “to 
fail or refuse to hire or discharge any individual, or otherwise to discriminate 

against any individual with respect to his compensation, terms, conditions, or 

privileges of employment.” 42 U.S.C. § 2000e-2(a)(1). (Emphasis added.) The 
language of § 31-51q, which as explained above is restrictive even by Connecticut 
standards, simply cannot compare with the expansive texts of these asserted 
federal counterparts. 

Bombalicki (emphasis in original). 

Drawing on these textual distinctions, Judge Blue ultimately concluded that the 
plaintiff’s failure to promote claim was simply not the sort of “discipline” § 31-51q was 
intended to address.  Id.   

Conclusion 

Practitioners on both sides should be mindful that § 31-51q is not simply the state law 
codification of Section 1983 First Amendment retaliation law.  For better or worse, § 31-
51q does not go nearly as far as federal law in prohibiting retaliatory conduct against 
employees who exercise their protected speech rights.  “Discipline” under § 31-51q 
should be interpreted narrowly and in-line with traditional labor-law understandings of 
progressive-discipline.  Accordingly, plaintiffs’ attorneys should strive to plead tangible 
acts of official discipline in support of § 31-51q claims, and defendants’ attorneys should 
be wary of § 31-51q claims that seem to be based on Section 1983’s adverse employment 
action standard rather than transparent acts of employer discipline. 

 

RECENT DEVELOPMENTS AT THE NATIONAL LABOR 

RELATIONS BOARD & THE OFFICE OF THE GENERAL 

COUNSEL 

 

Rita B. Trivedi, Robinson & Cole LLP 
 

Introduction 

Over the past six months, the National Labor Relations Board (“Board”) and the 
Office of General Counsel have issued memoranda and key policy decisions that directly 
impact practitioners of labor law.  These issues include the constitutionality of laws 
limiting the process of union recognition, enhanced remedies, expedited injunction 
processes and expanded application of that remedy, changes to the use and effect of 
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default settlement language, and a rare foray into the rulemaking process under the 
Administrative Procedures Act and the National Labor Relations Act.  For practitioners, 
perhaps one of the most important developments is the Office of General Counsel’s 
January 20, 2011 recommendation that the Board modify its approach to post-arbitral 
deferral of cases.  There have also been several nominations and appointments to Board 
and General Counsel positions.  Each of these issues, along with their impact on 
employers and labor practitioners, are discussed below. 

Nominations 

On January 5, 2011, the White House announced that President Obama would 
nominate Terence Flynn to fill the fifth (currently vacant) seat on the Board.3  Mr. Flynn 
is currently the Chief Counsel to Board Member Brian Hayes.  He has also served as 
Chief Counsel to former Board member Peter Schaumber and has worked in private 
practice handling labor and employment issues. 

Also on January 5, the White House stated that the President would nominate Acting 
General Counsel Lafe E. Solomon to the position of General Counsel.4  The General 
Counsel is the Board’s senior-most investigative and prosecutorial officer.  As the Board 
explained in its press release, “the General Counsel has supervisory authority over all 
Regional Offices and guides policy on issuing complaints, seeking injunctions, and 
enforcing the Board’s decisions.”  Mr. Solomon has served on the staff of ten Board 
members since 1981. 

Acting General Counsel Solomon announced the appointment of Charles L. Posner as 
Assistant General Counsel in the Division of Operations-Management on January 28, 
2011.5  Mr. Posner will be responsible for assisting in the management of the Board’s 
regional offices and support enforcement of the Act.  He has served as a Deputy Assistant 
General Counsel in the Division of Operations-Management and held various other 
positions in regional offices. 

On January 26, 2011, President Barack Obama nominated Craig Becker for a five-
year term on the Board that would expire in December of 2014.6  Mr. Becker was initially 
nominated to the Board on July 9, 2009, and is currently serving pursuant to a recess 
appointment by President Obama.  However, on February 1, 47 Republican senators sent 
a letter to President Obama urging him to withdraw Becker’s nomination.  The letter 
stated that the senators’ belief that Mr. Becker has “led the Board to re-open and reverse 
settled decisions, made discrete cases a launching point for broad changes to current labor 
law, and used an 18 year-old petition to initiate a rulemaking proposal that likely exceeds 

                                                 
3 National Labor Relations Board, News Release: President Obama nominates Lafe Solomon to be General 

Counsel, Terence F. Flynn to be Member of the National Labor Relations Board, p. 1 (Jan. 5, 2011). 
4 National Labor Relations Board, News Release: President Obama nominates Lafe Solomon to be General 

Counsel, Terence F. Flynn to be Member of the National Labor Relations Board, p. 1 (Jan. 5, 2011). 
5 National Labor Relations Board, Announcement: Charles L. Posner named Assistant General Counsel in 

NLRB Division of Operations-Management (Jan. 28, 2011). 
6 The White House, Office of the Press Secretary, Presidential Nominations Sent to the Senate (Jan. 26, 
2011) available at http://www.whitehouse.gov/the-press-office/2011/01/26/presidential-nominations-sent-
senate (last visited Jan. 31, 2011). 
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the Board’s statutory authority.”  The senators stated that Mr. Becker’s actions would 
“ensure conflict with the Congress, entangle the NLRB in legal challenges for many 
years and result in an even more politicized, polarized, and unworkable NLRB.”7   In the 
absence of confirmation by the Senate, Mr. Becker’s appointment is due to end at the 
close of 2011. 

Deferral to Arbitral Awards and Grievance Settlements 

The Office of the General Counsel issued a Guideline Memorandum on January 20, 
2011 “urg[ing] the Board to modify its approach in post-arbitral deferral cases to give 
greater weight to safeguarding employees’ statutory rights in Section 8(a)(1) and (3) 
cases, and to apply a new framework in all such cases requiring post arbitral review.”8 

Citing Supreme Court decisions in Gilmer v. Interstate/Johnson Lane Corp.9 and 14 
Penn Plaza, LLC v. Pyrett,10 the Office noted that the Court had recognized that, in 
instructive non-NLRA cases, an arbitration agreement in which an employee waived the 
right to a judicial forum for resolving a statutory right (e.g. one under Title VII) would be 
enforceable if the collective bargaining agreement gave the arbitrator the authority to 
decide the statutory issue and the arbitrator actually decided that issue consistent with 
statutory principles.11  As such, it maintained that “no waiver of statutory rights is 
entailed in having those rights considered by an arbitrator.  The only difference at issue is 
whether an arbitrator or judge applies the statute.”12   

The Memorandum went on to criticize the Board’s current standards under Olin 
Corp.13 for accepting an arbitration award as a resolution of an employees rights under 
the National Labor Relations Act, stating that those standards simply require that the 
contract and statutory issues are factually parallel and that the arbitrator was presented 
with the general facts relevant to resolving the unfair labor practice charge.14  This 
standard, the Office maintained, did not require the considerations expressed by the 
Supreme Court in Gilmer and 14 Penn Plaza, and “tolerate[s] substantive outcomes from 
arbitrators that differ significantly from those that the Board itself would reach [regarding 
the unfair labor practice] if it considered the matter de novo.”15  In this analysis, the Olin 
Corp. test might also risk “dismiss[al] [of] the administrative charge even if the statutory 
issue has never been considered.”16 

In order to address this issue and create a greater correlation between the standards in 
arbitration involving statutory rights and Board proceedings, Acting General Counsel 

                                                 
7 Letter to President Obama (Feb. 1, 2011) available at 
http://help.senate.gov/imo/media/doc/Becker%20Nomination%202011.pdf (last visited Feb. 4, 2011). 
8 Office of the General Counsel, Memorandum, GC 11-05, p. 1 (Jan. 20, 2011). 
9 500 U.S. 20, 26 (1991). 
10 129 S. Ct. 1456, 1469-71 (2009). 
11 Office of the General Counsel, Memorandum, GC 11-05, p. 3 (Jan. 20, 2011). 
12 Office of the General Counsel, Memorandum, GC 11-05, p. 4 (Jan. 20, 2011). 
13 268 NLRB 573 (1984). 
14 Office of the General Counsel, Memorandum, GC 11-05, p. 5 (Jan. 20, 2011). 
15 Office of the General Counsel, Memorandum, GC 11-05, p. 5 (Jan. 20, 2011). 
16 Office of the General Counsel, Memorandum, GC 11-05, p. 5 (Jan. 20, 2011). 



        
  17 
 

Lafe E. Solomon recommended the following modified approach for post-arbitral 
deferral in Section 8(a)(1) and (3) cases:17  

1. The party seeking deferral would have the burden of demonstrating that the 
contract had the statutory right incorporated in its text or that the parties presented 
the statutory issue to the arbitrator, and that the arbitrator correctly enunciated and 
applied the statutory principles. 

2. If the party seeking deferral meets that burden, the Board should defer unless the 
arbitral award is “clearly repugnant.” Under the Office’s standard, an award 
would be clearly repugnant if the result was “palpably wrong,” meaning that the 
award is not susceptible to an interpretation consistent with the National Labor 
Relations Act.  

3. The Board should not defer to a pre-arbitral grievance settlement “unless the 
parties themselves intended the settlement to also resolve the unfair labor practice 
issues.”  If the evidence shows that intent, the Board should continue to apply 
current (non-Board-based) settlement practices. 

Procedural instructions were also given to the Regions with respect to future cases 
involving Section 8(a)(1) and (3) allegations. 18  Regions are now expected to:  

1. Take affidavits from the charging party and all witnesses in the control of the 
charging party before making a determination of arguable merit with respect to 
deferral under the Collyer doctrine.19 

2. Defer when there is arguable merit to the charge and other Collyer requirements 
have been met.  If there is no arguable merit, Regions should dismiss absent 
withdrawal. 

3. When the arbitral award is issued, “Region[s] should determine if the party urging 
deferral has met the burden set forth above to demonstrate that deferral to the 
arbitration award is appropriate” under the Office’s approach.  The case will then 
be submitted to the Division of Advice along with the Region’s recommendation 
on deferral. 

Constitutionality of state secret ballot amendments 

The Board recently advised the Attorneys General of four states that their state 
constitutional amendments governing employees’ choice of union representation were 
unconstitutional.  On January 6, 2011, the Board authorized the Acting General Counsel 
to file lawsuits against Arizona, South Carolina, South Dakota, and Utah to enjoin the 
amendments. In its January 14 news release, Acting General Counsel Solomon stated that 
the methods for choosing or rejecting union representation offered in Arizona, South 

                                                 
17 Office of the General Counsel, Memorandum, GC 11-05, pp. 10-11 (Jan. 20, 2011). 
18 Office of the General Counsel, Memorandum, GC 11-05, p. 11 (Jan. 20, 2011). 
19 Collyer Insulated Wire, 192 N.L.R.B. 837 (1971). 
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Carolina, South Dakota, and Utah conflicted with the federal National Labor Relations 
Act, and “are therefore preempted by the Supremacy Clause of the U.S. Constitution.”20 

The constitutional amendments in the states above prohibit employees from 
demanding that their employer voluntarily recognize a union after a showing of majority 
union support via signed authorization cards; under the amendments, a union could be 
recognized only after a Board-managed secret ballot election.  Specifically, following the 
constitutional amendments, South Carolina and Utah provide an complete guarantee of a 
secret ballot election while Arizona and South Dakota require a secret ballot election 
whenever an election is allowed under either state or federal law.21 

Under Section 7 of the National Labor Relations Act, employees are guaranteed the 
right to organize and choose a bargaining representative – or to refrain from doing so.  
Citing the landmark cases Linden Lumber Div., Summer & Co. v. NLRB,22 and NLRB v. 
Gissel Packing Co.,23 the Board maintained that federal law gives employees “two paths 
to vindicate their Section 7 right to choose a representative: certification based on a 
Board-conducted secret ballot election or voluntary recognition based on other reliable 
evidence of majority support.”24  According to the Board, the amendments impinge on 
that right and pressure employers to refuse to recognize employees’ choice of a 
bargaining representative if the representative has not been designated via a secret ballot 
election.  Interestingly, the Board’s position also maintained that “the State Amendments 
invite certain employees unhappy with a union designated by the majority of their fellow 
employees to bring state court lawsuits claiming a violation of their rights,” even though 
the employees had made their choice in accordance with federal law and the employer 
should be bound to recognize that representative.25 

The Attorneys General of the four states in question sent a response to Mr. Solomon 
on January 27, 2011, “reject[ing] [his] demand to ‘stipulate to the unconstitutionality’ of 
these amendments” and asserting that the state laws protected federal rights.26  Citing 
both voter support and Linden Lumber, supra, the Attorneys General stated their belief 
that the amendments did not conflict with federal law because the state laws would still 
guarantee the right to a secret ballot election in the absence of voluntary recognition.  
They also emphasized their willingness to “vigorously defend any legal attack” upon 
their laws. 

                                                 
20 National Labor Relations Board, Office of the General Counsel, News Release: NLRB Advises Attorneys 

General in four states that secret-ballot amendments are preempted by federal labor law (Jan. 14, 2011). 
21 National Labor Relations Board, Fact Sheet: State Constitutional Amendments Conflict with the NLRA, 
p. 1 (Jan. 14, 2011). 
22 419 U.S. 301, 309-10 (1974). 
23 395 U.S. 575, 596-99 (1969). 
24 National Labor Relations Board, Fact Sheet: State Constitutional Amendments Conflict with the NLRA, 
p. 2 (Jan. 14, 2011). 
25 National Labor Relations Board, Fact Sheet: State Constitutional Amendments Conflict with the NLRA, 
p. 3 (Jan. 14, 2011). 
26 Letter to Lafe E. Solomon, Acting General Counsel, United States Government National Labor Relations 
Board (Jan, 27, 2011) available at http://www.scag.gov/newsroom/pdf/2011/nlrb.pdf (last visited Feb. 4, 
2011). 
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Practitioners should note that this issue is reminiscent of the earlier Employee Free 
Choice Act debate (“EFCA”).  Under the proposed EFCA legislation,27 a union could be 
certified as the official bargaining representative of employees on the basis of a showing 
of majority on cards or other authorization, and would eliminate the right of employers to 
demand a separate ballot-election if over half the employees signed in support of the 
union.  Additionally, if an employer and a union are bargaining for a first contract and 
cannot reach agreement within 90 days, the proposed EFCA provides that either party 
may refer the dispute to the Federal Mediation and Conciliation Service (“FMCS”) for 
mediation.  If the FMCS has been unable to facilitate agreement after 30 days of 
mediation, the proposed EFCA provides that the dispute will be sent to arbitration, and 
the results will be binding on the parties for two years.  EFCA would, if passed, also 
increase penalties for employers who discriminate against employees on the basis of 
union involvement.  In light of the current divided state of the federal Senate and House 
of Representatives, it is possible that the Board and supporters of EFCA will try to 
implement its terms via adjudication and constitutionality challenges such the one 
discussed above as a substitute for the legislative process.  The dialogue between the state 
Attorneys General and the Office of the General Counsel should also offer some insight 
into how the Office of the General Counsel plans to handle potential state resistance to its 
policy directions and the evolving interpretation of leading case law on this issue. 

Default language, settlement agreements, and compliance issues 

Practitioners should also be prepared for more aggressive implementation of the 
Board’s default language when entering into both informal and compliance settlement 
agreements.   

In Déjà Vu Mechanicals,28 the employer settled several unfair labor practice charges 
involving the accelerated layoff of an employee due to his complaints regarding wages 
under state law on behalf of himself and other employees.  The settlement agreement 
included a requirement that the employer make an initial “make whole” payment of 
$1,000 to the complaining employee followed by five successive payments of $579.  
However, the employer did not comply with the terms of the settlement, and the 
payments were not made.  In its decision, the Board ordered the employer to immediately 
pay the amounts owed – with daily compound interest pursuant to its October 22, 2010 
decision in Jackson Hospital Corp.29  The settlement agreement stated that in case of non-
compliance, the Regional Director had the right to reissue the complaint.  Moreover, the 
employer waived the filing of an answer, a hearing, exceptions, oral argument, and all 
other proceedings to which it would normally be entitled before the Board with respect to 
the renewed complaint.  Under the agreement, the Board also had the discretion to find 
all allegations of the renewed complaint as true, to issue findings of fact and conclusions 

                                                 
27 H.R. 1409 (111th), Employee Free Choice Act of 2009, available at 
http://www.govtrack.us/congress/billtext.xpd?bill=h111-1409 (last visited Jan. 31, 2011).  
28 2010 NLRB LEXIS 472 (Nov. 24, 2010). 
29 Jackson Hospital Corp. d/b/a/ Kentucky River Medical Center, 2010 NLRB LEXIS 428 (Oct. 22, 2010).  
In Jackson Hospital Corp., a unanimous Board held that it would order daily compound interest on back 
pay awards from that point onward “and in all pending cases in whatever stage, given the absence of any 
"manifest injustice" in doing so.”  Id. at *21. 
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of law on all issues raised on the pleadings, and order full remedies for the violations.  
This is precisely what happened, and the Board concluded that the employer committed 
various unfair labor practices in violation of Sections 8(a)(1), 2(6), and Section 7 of the 
National Labor Relations Act.  The employer was ordered to comply with the unmet 
terms of the settlement agreement with daily compounded interest.  Notably, the Board 
indicated that the Acting General Counsel had the right to seek additional back pay 
beyond that in the settlement agreement, but since he did not do so, the Board would not 
include it sua sponte.  However, practitioners should be aware that the additional back 
pay remains a viable possibility under Déjà Vu. 

In a seemingly related development, a January 12, 2011 memorandum30 from the 
Office of the General Counsel has recently revised the case-handling instructions 
regarding the use of default language in informal settlement agreements and compliance 
settlement agreements.  In his memorandum, Acting General Counsel Solomon stated 
that the Office will be expanding its use of default language, and that “[r]egions are 
hereby instructed to include default language in all informal settlement agreements and 
all compliance settlement agreements.”31  Citing high settlement rates in 2009 and 
2010,32 the Office concluded that use of the default language “does not adversely impact 
on either their settlement rates or the success they enjoy in litigating cases they cannot 
settle.”33  In his explanation, Mr. Solomon further indicated that a failure to abide by 
terms of a settlement that does not contain the default language would create additional 
expense stemming from preparing for the administrative hearing a second time and would 
delay remedial relief.  Because the default language requires the charged 
party/respondent to “honor the commitments it made in the settlement agreement,”34 he 
found it particularly appropriate to include default language in informal settlement 
agreements. 

The Office’s instructions, and the new default language set forth therein, are 
remarkably similar to that in Déjà Vu, supra.  The respondent is to agree that in any case 
of non-compliance, the Regional Director will issue (or reissue) the compliant or 
compliance specification previously issued.  The General Counsel has the right to file for 
summary judgment with the Board on the allegations, and the allegations will be deemed 
admitted – the respondent’s Answer will be considered withdrawn. Critically, “[t]he only 
issue that may be raised before the Board is whether the respondent defaulted on the 
terms of the settlement agreement.”35  As in Déjà Vu, the default language gives the 
Board the right to make a determination of both facts and law “without necessity of a trial 

                                                 
30 Office of the General Counsel, Memorandum, GC 11-04 (Jan. 12, 2011). 
31 Office of the General Counsel, Memorandum, GC 11-04, p. 2 (Jan. 12, 2011). 
32 The Office of the General Counsel stated that the five regions had settlement rates of 96.9, 98.3, 95.6, 
96.5, and 93 percent in fiscal year 2009.  In fiscal year 2010, the settlement rates were 100, 96.2, 94.2, 91.6, 
and 95.1 percent. Office of the General Counsel, Memorandum, GC 11-04, p. 1 (Jan. 12, 2011). 
33 Office of the General Counsel, Memorandum, GC 11-04, p. 1 (Jan. 12, 2011). 
34 Office of the General Counsel, Memorandum, GC 11-04, p. 2 (Jan. 12, 2011). 
35 Office of the General Counsel, Memorandum, GC 11-04, pp. 2-3 (Jan. 12, 2011). 
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or any other proceeding” and thereafter issue an order for remedies “as is customary” for 
the charged violations.36 

Changes to the default language are also applicable when a complaint has not yet 
been issued.  In these cases, the default language will provide that the Regional Director 
will issue a complaint on all allegations of the charge that are found to have merit, and 
will list all the allegations and remedial relief sought.  Notably for practitioners, the 
default language in such situations provides that the charged party/respondent waives the 
right to file an Answer by signing the settlement agreement. 

Board rulemaking and related activity 

 Notice of employee rights under the National Labor Relations Act 

To date, the Board has only rarely ventured into rulemaking via the notice-and-
comment  process in the Federal Register, choosing instead to make law and policy 
through case-by-case adjudication.  However, on December 22, 2010, the Board 
published a Notice of Proposed Rulemaking concerning the posting of notices to 
employees detailing their rights under the National Labor Relations Act.37 

If promulgated as proposed, the rule would require both unionized and non-unionized 
private sector employers38 to post the employee rights notice where other similar notices 
are posted (e.g. notices under the Family and Medical Leave Act, the Fair Labor 
Standards Act, the Occupational Safety and Hazard Act, and various federal anti-
discrimination statutes).  The notice would additionally have to be posted electronically if 
the employer primarily communicates with employees in that manner.   If a significant 
portion of the employee population speaks a language other than English, the proposed 
rule requires that the notice be posted in the language spoken by the employees.39  No 
record-keeping requirements appear to exist.  

Under the proposed rule, failure to post the notice would constitute an unfair labor 
practice, and the knowing failure to post the notice would constitute evidence of unlawful 
motive in other unfair labor practice charges. Critically, failure to post would also toll the 
statute of limitations for filing unfair labor practices against employers.  For practitioners, 
the third sanction may prove the most damaging, as it is possible that a failure to post 
would expose the employer to a greater risk of “pile-on” unfair labor practice allegations 
from a charging party who could potentially use the rule to raise more unrelated claims 
that would otherwise have been resolved informally between the parties. 

                                                 
36 Office of the General Counsel, Memorandum, GC 11-05, p. 3 (Jan. 12, 2011). 
37 Federal Register, Vol. 75, No. 245, pp. 80410 – 80420 (Dec. 22, 2010). 
38 Federal contractors present a slightly different situation. Because the proposed notice is similar to that 
already required by the Department of Labor for Federal contractors, the Board has suggested that the 
contractor could comply with the Board’s proposed rule by posting the Department of Labor’s existing 
notice. National Labor Relations Board, Facts at a Glance: Proposed Rule for Notification of Employee 

Rights, p. 2 (undated). 
39 National Labor Relations Board, Facts at a Glance: Proposed Rule for Notification of Employee Rights 
(undated). 



        
  22 
 

Interestingly, Member Brian Hayes dissented from the issuance, stating that he 
believes the Board lacks the statutory authority to promulgate this type of rule.40  This 
suggests some measure of uncertainty (or at least differences of interpretation) 
concerning the scope of the Board’s seldom-exercised rulemaking abilities.  The Board 
has stood somewhat apart from other federal administrative agencies in this respect, and 
further controversy appears likely.  The Notice provides for a 60-day notice and comment 
period from interested parties, after which the Proposed Rule will be reexamined in light 
of the comments.   

 Composition of bargaining units 

One of the few rules previously promulgated by the Board involved the appropriate 
bargaining unit for acute care facilities. However, this 1989 rule did not include nursing 
homes and other non-acute health-care facilities.  On December 22, 2010, the Board 
invited interested parties to file briefs regarding the appropriate composition of 
bargaining units for non-acute long-term care facilities in connection with a pending 
case41 involving certified nursing assistants in an Alabama nursing home.42 In that case, 
the United Steelworkers petitioned for a unit of certified nursing assistants, while the 
employer argued that an appropriate unit should include all non-professional employees. 

In its previous 1991 holding in Park Manor Care Center,43  the Board maintained that 
it would take a “broad[] approach” when deciding on an appropriate unit for non-acute 
health care facilities.  In addition to testing the common community of interest among the 
members of the proposed unit, this 1991 decision announced that the Board would also 
consider background information “gathered during rulemaking and prior precedent.” This 
reasoning suggested a reliance on recurring factual patterns to create a typically 
appropriate unit.  However, the Board’s instant call for briefs revisits that decision, 
asking eight specific questions concerning the interested party’s experience under Park 
Manor, including whether the reasoning has encouraged or stifled employee free choice.   

As he did in the Board’s Notice of Proposed Rule Making, Member Hayes dissented 
from the announcement and argued that there have been no indications that the Park 
Manor analysis has been problematic as provided.  Member Hayes also criticized the 
Board’s willingness to consider the issues raised in the non-acute health care context in 
its unit determinations for other industries, and asserted that the possibility of a broad 
reversal of policy through the pending case risked contradicting the Administrative 
Procedures Act, the National Labor Relations Act, and congressional intent.44

 

Briefs on this issue must be submitted by February 22, 2011, with responding briefs 
due no later than March 8.  Practitioners should expect a decision soon thereafter. 

                                                 
40 Federal Register, Vol. 75, No. 245, pp. 80415 (Dec. 22, 2010). 
41 Specialty Healthcare, 15-RC-8773. 
42 National Labor Relations Board, News Release: NLRB invites briefs regarding appropriate bargaining 

units in long-term care facilities (Dec. 22, 2010). 
43 305 NLRB 872 (1991). 
44 National Labor Relations Board, News Release, NLRB invites briefs regarding appropriate bargaining 

units in long-term care facilities, p. 2 (Dec. 22, 2010). 
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The streamlined injunction process and remedies during organizing cases 

On September 30, 2010, Acting General Counsel Solomon announced an initiative to 
streamline the agency’s response to charges alleging that an employee was terminated in 
the midst of a union organizing campaign.  Specifically, the Office of the General 
Counsel announced in a press release that “[g]oing forward, in all cases found 
meritorious the General Counsel’s office will consider seeking a federal injunction that 
would compel an employer to offer reinstatement to the fired workers pending litigation 
of the underlying unfair labor practice case.”45  Reasoning that an un-remedied discharge 
during organizing sends a particularly strong message to other employees that they will 
also experience retaliation for exercising their rights, and recognizing that the “continued 
absence…of unlawfully discharged union leaders means…that the remaining employees 
are deprived of the leadership of active and vocal union supporters,” the Office of the 
General Counsel’s related Memorandum concluded that the existing timelines were not 
as responsive as they could be.46  

Under the new “nip in the bud” policy,47 the lead affidavit should be taken within 7 
calendar days after the filing of the charge, and all of the charging party’s evidence 
should be obtained within 14 calendar days after the filing of the charge.  When there is a 
prima facie case for injunction on the merits, the Regions should notify the charged party 
(in writing) that the Region is seriously considering the matter and request a position 
statement on the issue within 7 calendar days of the notification. 

The subsequent processing reflects a desire for speed and constant communication 
from the Regions.48  Regional Directors are required to immediately investigate 
allegations of unlawful terminations during organizing and should make a determination 
on the merits of the case within 49 calendar days after the filing of the charge. Expedited 
hearings have been put in place for these investigations.  Regions must submit all 
meritorious cases that do not settle to the Injunction Litigation Branch (“ILB”), along 
with a short memorandum, not later than 7 calendar days after the merit determination or 
close of the hearing.  The ILB will decide all nip in the bud 10(j) cases within 2 business 
days after receipt of the Region’s memorandum and will notify the Region promptly as to 
whether it agrees that 10(j) relief is warranted.  Within 10 days after receiving a decision 
from the ILB, the Region will draft a memorandum in support along with a proposed 
order for the ILB.  The ILB will finish its review within 3 business days, and the Regions 
must file papers with the district court within 2 business days after notice that the Board 
has authorized 10(j) relief.  Because the Office of the General Counsel is required to get 
authorization from the Board before seeking an injunction under Section 10(j) of the 

                                                 
45 National Labor Relations Board, Office of the General Counsel, News Release: Acting General Counsel 

streamlines process to seek federal injunctions when employees are fired during organizing campaigns, p. 
1 (Sept. 30, 2010). 
46 Office of the General Counsel, Memorandum, GC 10-07, pp. 1-2 (Sept. 30, 2010). 
47 Office of the General Counsel, Memorandum, GC 10-07, pp. 2-4 (Sept. 30, 2010). 
48 Office of the General Counsel, Memorandum, GC 10-07, pp. 2-4 (Sept. 30, 2010). 
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National Labor Relations Act, the Board also agreed to revisit its procedure for reviewing 
such cases so as to render a decision in a more timely fashion.49 

In a Memorandum dated December 20, 2010,50 the Office of the General Counsel 
issued further instructions on effective remedies during organizing campaigns.  Moving 
beyond the discharge scenarios discussed in the September Memorandum, the General 
Counsel elaborated on the stifling effect of employer violations of Section 8(a)(1) of the 
National Labor Relations Act during organizing campaigns.  For example, the December 
Memorandum noted that solicitation of grievances chills unionization by demonstrating 
that employee efforts to unionize are “unnecessary” and that the employer will improve 
conditions – if the facility remains union-free.  Likewise, the General Counsel’s 
subsequent Memorandum focuses on both interrogation and surveillance as a means of 
“instill[ing] in the minds of employees fear of discrimination on the basis of information 
the employer has obtained.”51   

Practitioners should be aware that the General Counsel is urging Regions “to also 
consider whether to seek additional remedies to remove the impact of [] discharge(s) as 

well as the other Section 8(a)(1) violations.”
52 Appropriate remedies may include 

personal notice readings and “access remedies” that order the employer to permit access 
to its bulletin boards and provide employee names and addresses to “restore 
employee/union communication and assist the employees in hearing the union’s message 
without fear of retaliation.”53 Regions have been instructed that, in addition to submitting 
8(a)(3) nip in the bud cases for 10(j) injunctive relief, they should seek a notice reading in 
all such cases as well as many 8(a)(1) cases involving threats of discharge, plant closure, 
promises of benefits, solicitation of grievances, interrogations, and/or surveillance.54  
These remedies will be pled in the Region’s Complaint.   

Under the new policies governing remedies, employers should be prepared for more 
extensive investigations at the Regional level.  Regions will be required to submit 
detailed analyses to the Division of Advice when seeking bulletin board access and/or 
access to names and addresses.  In order to secure notice readings or access remedies, 
Regions will also be required to articulate the ways in which employee free choice was 
actually stifled based on the investigation of the facts in a given case.55  Likewise, the 
speed of the 10(j) nip in the bud process will likely mean that Regions will have to move 
with more intensity and seek detailed information about an employer’s actions at an 
earlier stage than they might otherwise have done.  The employer may also have less time 
to prepare for the investigation due to the expedited timeline imposed in the recent policy 
statements.  

                                                 
49 National Labor Relations Board, Office of the General Counsel, News Release: Acting General Counsel 

streamlines process to seek federal injunctions when employees are fired during organizing campaigns, p. 
2 (Sept. 30, 2010). 
50 Office of the General Counsel, Memorandum, GC 11-01(Dec. 20, 2010). 
51 Office of the General Counsel, Memorandum, GC 11-01, pp. 3-5 (Dec. 20, 2010). 
52 Office of the General Counsel, Memorandum, GC 11-01, pp. 5 (Dec. 20, 2010) (emphasis added) 
53 Office of the General Counsel, Memorandum, GC 11-01, pp. 6-9, 8 (Dec. 20, 2010). 
54 Office of the General Counsel, Memorandum, GC 11-01, p. 10 (Dec. 20, 2010). 
55 Office of the General Counsel, Memorandum, GC 11-01, pp. 10-12 (Dec. 20, 2010). 
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Conclusion 

While much has happened in the labor arena in recent months, much more remains 
unsettled.  Over the next few months, the Board will receive comments on (and respond 
to) its Notice of Proposed Rulemaking as well as its call for briefs regarding appropriate 
units in non-acute care facilities.  Practitioners will also be able to gauge the extent of the 
Board’s acceptance of the recommendations from the Office of the General Counsel 
regarding post-arbitral deferral – an issue that will directly impact pleading and strategy 
for practitioners.  A greater record of 10(j) and other enhanced remedies during election 
campaigns will have developed, giving employers and unions alike a better sense of the 
limits of the General Counsel’s policy as articulated at the end of 2010.  The newly 
seated Congress will also be faced with potential revival of the Employee Free Choice 
Act – or the use of adjudication or other means to either advance or limit those proposed 
policies.  Finally, the addition of a fifth Board member should nominee Terence Flynn be 
confirmed, will likely change the internal dynamics at the Board as well as the tenor of its 
decisions.  Labor practitioners are advised to keep close watch on General Counsel and 
Management memoranda as well as regular Board decisions in the months ahead as they 
work to advise their clients on developing issues. 

 

MAXIMIZING THE SUCCESS OF MEDIATING EMPLOYMENT 

DISPUTES 

 

Donald B. Reder, Dispute Resolution, Inc. 
 

Introduction 

The mediation of employment disputes presents some unique and interesting 
challenges for both sides and, while the lawyer wishing to resolve his or her case through 
mediation is faced with many of the same basic issues as any other mediation, 
employment disputes present some unique challenges.  What follows is a combination of 
both fundamental mediation theory as well as some more esoteric considerations to help 
practitioners maximize the outcome of the mediation process. 

The Continuum: Choosing the mediator 

Mediation theory includes many useful concepts including what is known as the 
“Facilitative/Evaluative Continuum.”  This continuum is one of the foundational concepts 
in mediation theory. One of the first decisions you have to make is where you want your 
mediator to be on this scale.  The facilitative mediator looks to resolve disputes by 
building consensus whereas, at the other end, the evaluative mediator analyzes case 
issues and may both take positions on the potential success of those issues as well as on 
value questions. 

Facilitative mediators as a group tend to be more passive.  For example, I had a client 
who was going to Texas for a three day mediation.  When I called her afterwards to see 
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how things had gone, she told me that the only agreement she and her adversary came to 
by the end of the second day was that they were sick and tired of the mediator, who 
basically kept asking them what they wanted to do, never suggested weaknesses or 
negotiating strategies, but did want to know how they felt about where they were.  The 
mediator found out “how they felt” when they discharged her.   

On the evaluative end, mediators tend not only to discuss areas of strength and 
weakness but tell parties (sometimes with everyone in the room) where, when, and how 
the case should settle.  I once attended a conference for mediators and one of the 
questions posed to the four mediator-panelists was whether or not a mediator should tell 
the parties what amount a case should settle for.  I was amused as these folks almost 
came to blows, with two of them taking the position that it was absolutely not their job to 
put a number on a case and the other two, both retired judges, saying that was what they 
were being hired to do.   

There isn’t a right or wrong to this and mediators are not “one size fits all.” So while 
a colleague may tell you that a particular mediator helped settle a case, it is equally 
important to inquire how they did it, because the style that may have worked for the 
parties in that case won’t work in yours.  I often get calls from individual lawyers or sets 
of lawyers who have decided to mediate and are doing short phone interviews to get a 
level of comfort that they are picking the right person.  By all means, feel free to call 
mediators, get a sense for how the lawyers and clients will react to them, and inquire 
about their style, flexibility, whether they want to interact directly with clients, and 
whether they tend to put a figure on a case.  One of my long-term clients has told me that 
he really doesn’t care what I think a case is worth but wants to know where I think the 
case can settle – a much more important issue for him. 

I believe that one of the critical tasks of the effective mediator is to provide follow-up 

where cases didn’t settle at a given session.  My view is that mediation is a process and 
that the mediation session is a point in time.  The initial goal is to resolve the case at the 
mediation session, but an unsuccessful session does not mean that the mediation failed.  It 
should lead to follow-up by the mediator to move the case from where it ended to where 
it needs to be in order to resolve.  The reality is that some mediators do provide follow-up 
while others think their job is done when the actual session concludes.  One of the best 
mediators I had the pleasure of working with was Retired Chief Justice John A. Speziale.  
He was a mediator who truly understood that the job wasn’t done until the case was 
settled and would be on the phone calling the parties the morning after a mediation 
session that hadn’t concluded successfully. 

Style of Mediation: How Formal Should it Be? 

Most mediations are conducted with an initial joint session followed by individual 
caucuses.  But who should participate and when?  My feeling has always been that the 
parties themselves (and sometimes their spouses, but more about this later) should 
participate in the joint session.  Although that may seem self-evident to some 
practitioners, there are mediators who will only speak with the lawyers because that is 
what they did over decades on the bench, leaving it to the lawyers to communicate their 
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feelings to their respective clients.  These mediators do not feel it is appropriate for them 
to speak to the clients and they leave the clients in the reception area.  From my 
perspective, it is the plaintiff who represents the deposit ticket and the defendant who has 
the checkbook in the settlement transaction, so I definitely want them in the room.   

What happens in the joint session (assuming the parties are able to sit in the same 
room) runs the gamut from being very informal to being quite formal.  At a mediation I 
recently handled in New Jersey, the plaintiff’s attorney began his portion of the joint 
session by standing up, buttoning his jacket, standing behind his client and putting his 
hands on her shoulder.  He then proceeded, with the assistance of an associate operating a 
laptop computer and projector, to do what looked very much like a long, drawn out jury 
summation.  He didn’t ask his client any questions and wouldn’t let me ask the client any 
questions.  His presentation, an emotional and accusatory summation aimed at the non-
existent jury, only served to annoy the defendant and his counsel.  In the first caucus, 
plaintiff’s counsel would not initially let me have a dialogue with his client, but the client 
asserted herself and said she wanted to hear what interested me.  Although the client 
clearly wanted to settle the case, the lawyer was determined to demonstrate his skill, 
again annoying both his client and the defendants, and resulting in fairly short 
negotiations.  The case did settle in follow-up some weeks later but I believe the 
plaintiff’s lawyer in that case did not conduct himself in the most effective way for a 
mediation. 

At the other end of that continuum (and in a mode that I think is much more 
productive), are lawyers who are informal, allowing the mediator to make whatever 
inquiries he wants, and, as long as it doesn’t turn into a deposition, also allowing 
opposing counsel to ask the client questions.  Unlike a deposition, the inquiry in a 
mediation session is very informal, conversational and not limited to single questions and 
answers or subject to admissibility issues.  The plaintiff and defendant representatives 
have an opportunity to address the issues they want, not just respond to questions asked 
them of opposing counsel. Thus it tends to elicit extremely useful and insightful 
information which frequently smokes out issues which would not normally surface in a 
deposition.  Similarly, spouses, who frequently are not a party to the litigation but often 
attend the mediation, also get an opportunity to tell their story, a process which both 
unburdens them and makes the plaintiff feel better that the spouse also had an opportunity 
to be heard.   

Effectively presenting your case 

One of the most critical elements of participating in mediation is understanding the 
most effective way to present your client’s case.  In mediation, each of the lawyers and 
their clients need to present a reasonable and compelling case both to each other and to 
the mediator. In my experience, the most effective way to do that is to have each of the 
lawyers openly discuss both the strengths and the weaknesses of each side in the initial 
joint session.  While I understand that some clients want a gladiator, I find that the 
aggressive approach generally does not succeed in mediation, whereas a strong, well-
reasoned approach that admits obvious weaknesses, does. 
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One of my favorite stories, and perhaps the best example of this, was a presentation 
done by an attorney representing the plaintiff at a mediation some years ago.  His client, 
opposing counsel, and the defendant filled the other chairs.  The plaintiff’s attorney 
detailed the events from which the claim arose, explained his perception of the strengths 
and weaknesses of his case, and then gave his demand.  But he didn’t stop there.  He then 
suggested the position the defense lawyer was going to take, what the defendant’s 
opening offer would be, gave his own response to the defendant’s “position,” reduced his 
demand based on that, predicted (accurately) what my position would be and the 
settlement range that I might ultimately suggest to them, picked a number in the middle 
of that range and said his client would accept that.  The defense lawyer, who had said 
nothing to that point, reached over and shook his hand and the case was done.  About the 
only word I uttered during the hearing was “congratulations.”   Although an extreme 
example, this does illustrate the power of a more cooperative approach which worked in 
this case because the parties were not heavily emotionally invested in their positions.  
The bottom line is that if you are participating in a cooperative process, cooperate.   

Who should attend the mediation 

In most disputes arising from long-term employment relationships, I believe it is 
fairly important (and sometimes essential) that the plaintiff’s spouse participate.  Since 
spouses have also lived with whatever the issues are that are being complained of, their 
participation in mediation is often a critical element to getting to a resolution.  And while 
their testimony at trial may be severely limited by the rules, I find it is just as necessary 
for the spouses to be able to tell their whole story in mediation as it is for the plaintiffs to 
tell their stories.  The success of a mediation can depend on whether or not all the 
stakeholders have had the opportunity to speak. 

In fact, the only employment case I’ve had that failed post-settlement was one where 
we came to an agreement on the terms of the settlement fairly late at night. Everyone 
shook hands on the deal.  The next morning, the plaintiff’s attorney called me very 
apologetically to tell me that the plaintiff (who had seemed very relieved to have this 
over with the night before) had gone home to tell his wife about the settlement and she 
said “You did what?...We’re not settling for that.”  And they didn’t.  The matter finally 
came to trial with a result which was not as favorable for the plaintiff but cost the 
defendant a great deal more in process cost.  I cannot help but think that, had the wife 
been there and had the opportunity to tell her story and be part of the settlement 
negotiations, that the matter might have been concluded at the mediation. 

In a recent employment matter, which was so contentious that the parties were never 
in the same room together, the plaintiff’s spouse came out swinging and was substantially 
more aggressive and histrionic than her husband.  Because she clearly had a need to talk, 
I needed to listen.  After more than an hour of my discussion with her, I explained that 
the defense lawyer’s position would be that much of what she had to say was not 
admissible and that even the admissible portion was unlikely to be terribly compelling to 
a jury.  As I tell the parties in most cases, my job is to react to what I hear and feel from 
the perspective of the prospective juror.  I then exhaustively discussed with the spouse 
my reaction to what she had to say.   
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After a couple of hours, the plaintiff himself had the opportunity to talk, and it was 
fascinating to see the spouse, a firebrand just a couple of hours earlier, now become the 
voice of reason. Because the mediation allowed her the opportunity to vent and feel that 
she had been heard, the pressure of carrying around the untold story evaporated and a 
much more rational person emerged.  Throughout the afternoon, the spouse became an 
increasingly aggressive advocate for settlement, urging her husband to resolve the case 
which had, apparently, begun to adversely affect their marriage.  Consequently, she now 
viewed the continuation of the litigation very negatively and needed to convince her 
husband that it was better for them to put this in the rear view mirror.   

The defendants in this case sat by themselves for many hours and approached 
settlement, as many defendants do, with detachment and pragmatism. Although I hadn’t 
known it when the session began, their expectation was that I would spend a half hour or 
so with the plaintiff and then meet with them.  By the time I was finally able to meet with 
them for our first substantive conversation, they were extremely distressed due to the 
combination of the very troubled history of this litigation and the extended period of my 
initial meeting with the plaintiff.  Despite the fact that the adjuster had lost patience and 
was packing up when I came in to speak with them, we ended up having a productive 
discussion.  When I finally got the parties into a reasonable settlement range, the case 
settled within a short time and the spouse, who would have been happy to skewer me a 
few hours earlier had there been a spear nearby, actually hugged me when they left with a 
signed settlement agreement.  

Preparing the client 

In one of my favorite sessions some years ago, the plaintiff broke a pencil in half 
every time he heard something he disagreed with, and then went on to break the halves in 
half as he continued disagreeing with what he was hearing.  After watching this for a few 
minutes, I needed to put a stop to that and, to break the ice, I told him that I was running 
out of things for him to break and perhaps he could just take notes.  He really hadn’t 
realized what he was doing, was embarrassed and apologized and we quickly got back on 
track.  The reality is that most employment cases are very emotional, especially since the 
plaintiff may frequently have spent a good portion of his adult life with the defendant 
employer. Everyone needs to understand and deal with this level of emotionality.   

I frequently tell the parties at the beginning of a session that they should just assume 
that they are going to hear things from the other side of the table with which they do not 
agree, but that how they react to those things is critical to the success of the process.  If I 
think I’ve got a pencil breaker in the room, I specifically tell the participants not to lean 
over and whisper loudly to their lawyer while the other side is talking, not to laugh or 
harrumph, and to just make notes.  I ask them to refrain from pointing at the person on 
the other side of the table, and ask the lawyers to refrain from using the phrase ‘with all 
due respect to opposing counsel,’ because that typically means that there really isn’t any 
respect at that point in time – and we all understand that.  While these might seem to be 
ridiculous cautions to provide to adults, my experience suggests that they are often 
needed. 
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In many hearings, I ask questions of both parties during the joint session because 
there are generally issues that I want to illuminate, especially if I have a case in the early 
stages of litigation or pre-litigation.  While I don’t expect lawyers to prepare a client for 
mediation in the same way they do for deposition or trial, it is important that your clients 
understand that: (1) this can be an intensely interpersonal process; (2) that a lot of ground 
gets covered in a relatively short period of time; (3) that part of the mediator’s job is 
poking at what each party has to say for purposes of testing reality; and (4) that the 
mediator is going to want to hear from them directly in the joint session, caucuses or 
both.   

Effective negotiating 

I think one of the things that I can do as a mediator to assist my clients is to help them 
maximize the effectiveness of the negotiations.   

I have had too many cases where the first demand at mediation is substantially greater 
than the last demand made before the mediation started.  When this approach is used, one 
tends to hear only the sound of files being slapped back into briefcases from the other 
side of the table.  Yet, where there has actually been some substantive change in the case 
between the prior negotiations and the mediation, that change should be highlighted 
because this approach tends to provoke a less dramatic response.  Although a plaintiff 
who wants to increase his demand or a defendant who wants to reduce its offer does so at 
his risk, communicating the amount with a rationale for the change at least provides 
talking points.  In some cases, the rationale is suspect and we quickly default to the prior 
negotiations as the start point, but in other cases the updated rationale serves as a good 
point from which to begin negotiations. 

More importantly, don’t set your negotiating benchmarks prior to the mediation 
because, in my view, offers really should respond both to what the opposition says, how 
they comport themselves, and any insights the mediator can share with you.  I’ve spent 
many caucus sessions asking parties on both sides of the table to NOT send me into the 
other party with pre-established positions because I felt it would be non-productive.  For 
defendants in most employment cases, the dispute is a transaction to be concluded, but is 
usually devoid of emotion.  In contrast, for plaintiffs, especially those who have spent 
twenty years or so with an employer, their job was an inextricable piece of their life. The 
elimination of that job is enormously emotional and is often perceived as the wanton 
destruction of their life’s plan.  Sometimes it is, sometimes it isn’t, sometimes it’s their 
fault and sometimes it isn’t.  When dealing with an emotional plaintiff, my objective is to 
try to keep the discussion as light and informal as possible and let each party’s offer 
provide some hope of a successful conclusion.  Defendants who want to shock an 
emotional plaintiff with a low offer in the hope of getting him or her into a reasonable 
settlement range generally provoke the opposite result.  Let the mediator earn his keep by 
explaining realities to both sides, but give the mediator the right tools to get the job done.   

I have had many employment disputes where there is a potentially dysfunctional 
dissonance simply in the way in which the parties negotiate.  Because the dispute may be 
only a piece of business for the defendant (with the defense representative often an 
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executive several levels removed from where the plaintiff worked), the sophisticated 
defendant typically understands the time and dollar costs of continuing the litigation, as 
well as the reasonable risk range of jury verdicts.  The business person at this end of the 
negotiating continuum is what I characterize as the “Evolutionary Leaper” – he or she 
just wants to get the job done. 

On the other hand, the plaintiff frequently views each dollar he goes down as a dollar 
lost, continually revisits issues that have already been discussed, and tends to move more 
slowly.  At the opposite end of the negotiating continuum from the Evolutionary Leaper, 
I call this kind of plaintiff the “Tiny Stepper.”   

Unfortunately, when a Tiny Stepper meets an Evolutionary Leaper, it can result in 
this dissonance which can, by itself, defeat the mediation especially if the “leaper” 
projects his/her impatience with the process.  In this situation, the lawyers and mediator 
have an additional layer of difficulty because the defendant can’t understand why the 
plaintiff simply cannot make a decision and the  plaintiff starts complaining about feeling 
rushed and pressured…none of which has anything to do with the merits of the case.  So 
it is important for a successful mediation that the lawyers understand some of these other 
issues which, while not impacting the validity of the case, clearly affect the ability of the 
parties to conclude it. 

Smoking out ancillary issues 

Although all cases present with legal theories arising out of factual circumstances, I 
have seen many cases where other issues lurk just below the surface and emerge as hot 
buttons that have to be addressed.  Accordingly, I find it is important that counsel on both 
sides listen carefully for these issues because they can loom large as roadblocks to 
settlement.  When people ask me what kinds of cases I mediate, I tell them that I 
generally mediate cases that deal with people and their problems, and that this pretty 
much runs the gamut of the various causes of action. 

In one such case, we were deep into the mediation when the plaintiff finally said 
something that alerted me to an important ancillary issue that was lurking.  Although this 
age case presented all of the normal elements, the plaintiff told me that the supervisor 
who terminated him (who was also at the mediation table) had been his friend, that the 
families had even vacationed together, and that the former supervisor was godfather to 
one of his children.  “He wouldn’t even look me in the eye when he fired me,” he told 
me, and he read that failure as tantamount to an admission that the company was acting 
illegally towards him.  His lawyer had not, apparently, heard this before and both he and I 
explained that his former friend/supervisor was probably also emotionally involved with 
the termination – but that firing the plaintiff was part of his job and he had do it.   

The former supervisor was in the other caucus room and I went in to discuss this.  “It 
was one of the worst days of my life,” he told me, going on to reveal that he practically 
cried when he later told his wife what he had had to do.  He felt deep guilt that the two of 
them had not spoken a word in the three years since the termination, but also felt that he 
couldn’t engage him in a conversation during the litigation.  I asked if he would talk to 
the plaintiff and the three of us went into a conference room where some healing was able 
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to occur.  Although not relevant in a legal context, this deeply interpersonal issue was one 
of the problems that was preventing this matter from concluding.   

Without that five minute meeting between the former friends, I’m not sure that we 
would have gotten to a settlement.  With the conversation, we did. 

Creative Settlements 

Plaintiffs and defendants typically approach settlement strictly in terms of dollars, but 
there are frequently ways to craft more creative settlements which cost defendants less 
and provide more benefit to plaintiffs.   

In the past, we have used bridging to continue salary for a period of time until full 
retirement benefits would be available, something that wouldn’t have happened simply 
by the payment of money. 

There have been cases where the employer highly valued the knowledge of the 
plaintiff but, for any number of reasons, the employment relationship could not continue.  
We’ve worked out situations where the plaintiff becomes a consultant with his former 
employer as his first client with a “take or pay” period wherein the plaintiff would get 
paid whether he served as a consultant or not.  In this way, the plaintiff can add value to 
his former employer if the employer wishes to use him, and the initial consultancy period 
could provide a necessary financial bridge for the plaintiff.   

I had one case where private discussions with plaintiff illuminated his “hot button” 
issue: that he knew there was something negative in his file and the existence of that 
information (which he considered wrong) weighed heavily on him.  In my first discussion 
of this issue with the defendant, he pointed out that no one would ever see this person’s 
file so it shouldn’t be an issue for him.  Yet it was.  Once I was able to tell the plaintiff 
that, as part of a resolution, the defendant would remove and destroy the offending 
document, he was able to move to settlement discussions and the matter resolved shortly 
afterwards.   

As the parties go through mediation, I urge counsel to give consideration to non-
economic or creative economic solutions which will help the parties achieve their 
common goal, the resolution of the dispute.  As in the two examples above, these 
solutions would not have been available as part of a verdict but greatly benefitted both 
parties. 

Understanding psychological issues 

Many plaintiffs (and some defendants) require a degree of understanding of 
psychological issues in order to assist them in resolving disputes.  I’ve had many 
plaintiffs with career length employment, for instance, who say “I gave that company my 
entire adult life and being terminated is my reward, my wife is sick, my son had to go 
into the Army because I couldn’t afford college and my life is over.”  This is what I call 
the “Rage Ball,” in which plaintiffs tend to bundle together all of what is going on in their 
lives and throw it at the defendant.  Part of the mediator’s job is to peel back the layers of 
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the ball and help the plaintiff understand which of the components may fairly get laid at 
the defendant’s doorstep and which belong elsewhere.  Although the defendant company 
did not cause the wife’s illness and the plaintiff did not “give” the company his adult life 
(but rather was paid a salary for many years), some plaintiffs need assistance in 
understanding the component pieces of their own personal Rage Ball and, once those 
pieces have been individually reviewed, they have a greater ability to rationally discuss 
potential settlements. 

Conclusion 

I hope that in the preceding I’ve conveyed that mediation is not necessarily a simple, 
single process, but rather one that works best when the mediator, the parties and their 
counsel recognize that it is a dynamic, fluid procedure during which the parties are all 
able to address a complex mix of personalities, issues, objectives, objections and 
interpersonal dynamics.  Whether a mediation is short or long, simple or complicated, it 
is always a useful settlement tool that allows for a unique and confidential dialogue 
which is generally not elsewhere available during the life of a piece of litigation.  
Mediation can be used both early in the litigation process, even prior to discovery, or on 
the eve of trial.  There is no bad time to mediate but, as a general matter, I believe earlier 
is better than later. 
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